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Rikors numru 410/22/1 AJD

Emanuel Delia
V.

Avukat tal-Istat u Raphael Vassallo ghal kull interess li jista’ jkollu

II-Qorti:

1. B’'din is-sentenza [|-Qorti ser tiddeciedi l-appell tal-attur mis-
sentenza li I-Qorti Civili, Prim’Awla tat fis-6 ta’ Ottubru, 2023 u li biha
lagghet it-tielet ec¢ezzjoni tal-Avukat tal-Istat, li dik il-Qorti ma tistax tkun
gorti ta’ revizjoni ghal sentenza li nghatat mill-Qorti tal-Appell (Sede

Inferjuri) li saret res judicata.
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2. ll-kawza titratta dwar sentenza li I-Qorti tal-Appell (Sede Inferjuri)

tat fl-10 ta’ Gunju 2022 fil-kawza Raphael Vassallo v. Emanuel Delia, i

hassret is-sentenza li nghatat mill-Qorti tal-Magistrati (Malta). 1I-Qorti tal-
Appell filwaqt li ¢ahdet I-e¢¢ezzjonijiet tal-attur (tal-lum) Delia (li kien
konvenut fil-kawza C¢ivili) sabitu hati ta’ malafama bil-pubblikazzjoni tal-
artiklu “Long Read: 416 bis” li kien deher fit-28 ta’ Ottubru 2019 fil-blog
“Truth be Told” u kkundannatu jhallas elf ewro (€1,000) kumpens lill-attur
fdik il-kawza. Fil-post I-attur Delia kiteb dwar il-gtil ta’ Daphne Caruana
Galizia u gal li I-guri ma kienx wiehed ordinarju imma “it’s a mafia trial”.
Hawn kien qgieghed jirreferi ghall-guri li kien ser jibda f'dawk il-granet
kontra Vincent Muscat u I-ahwa Degiorgio. Fil-blog jaghmel referenza
ghall-artiklu li kiteb il-konvenut Vassallo fil-gazzetta Malta Today Ii fih
esprima I-fehma li I-guri hu ta’ tliet kriminali b’kuntatti barra minn Malta u
xejn iktar. Filwaqt li I-attur ghamel referenza ghal-ligi Taljana maghrufa
bhala I-Art. 416 bis tal-Kodi¢i Penali Taljan, ligi introdotta fl-1982 u i
tirrikonoxxi bhala reat l-assocjazzjoni tat-tip mafjuz, gal hekk dwar
Vassallo, “Unwittingly, or perhaps because he is a part of the mafia
conspiracy that killed Daphne Caruana Galizia he perpetrates the myth
that arresting and punishing the triggermen resolves the crime. That is
how he (and others) cover up for the mafia, thereby being part of it”. lI-
messagg li ta I-attur f'dan il-blog hu li ma kienx bizzejjed Ii jsir il-guri tal-

imsemmija persuni. Warajhom kien hemm nies ohra. L-awtur jipproponi
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l-introduzzjoni f'Malta ta’ ligi simili, u jissuggerixxi li mhux ser ikollna ligi
bhalha f'Malta ghaliex il-klassi politika Maltija hi iktar kompromessa minn
dik Taljana. Ilkompli li I-Mafjuzi huma b’sahhithom wisq, u I-kapacita
taghhom i jintimidaw u jizguraw ubbidjenza jew silenzju tasal ghand il-
politi¢i, gurnalisti u mhallfin; “And even journalists who help propagate the
oxygen that keeps the mafia alive: the broadly accepted lie that the mafia
does not exist. And that Daphne was killed by “three known criminals

7

with foreign contacts™. B’dik is-sentenza I-Qorti tal-Appell ikkundannat

lill-attur Delia ihallas lil Vassallo danni morali fis~somma ta’ €1,000.

3. Fit-2 ta’ Awwissu 2022 I-attur fetah din il-kawza fejn gieghed isostni
li s-sentenza li nghatat mill-Qorti tal-Appell (Sede Inferjuri) tilledi I-jedd
fundamentali tieghu ghal-liberta tal-espressjoni protett bl-Artikolu 10 tal-
Konvenzjoni Ewropea u I-Art. 41 tal-Kostituzzjoni. Ghalhekk talab lill-

Qorti sabiex:

“y

i. Tiddikjara li bid-decizjoni moghtija mill-Qorti tal-Appell (sede
inferjuri) fl-10 ta’ Gunju 2022 gie lez id-dritt tar-rikorrent ghal-liberta
tal-espressjoni kif protett fl-Artikolu 10 tal-Konvenzjoni Ewropea
inkorporata f’Kapitolu 319 tal-Ligijiet ta’ Malta u fl-artikolu 41 tal-
Kostituzzjoni ta’ Malta.

ii. Konsegwentement tghaddi sabiex taghti dawk ir-rimedji xierqa li
jidhrilha opportuni fosthom li tiddikjara d-decizjoni imsemmija tal-Qorti

tal-Appell (sede inferjuri) bhala nulla u bla effett, u tillikwida fil-konfront
tar-rikorrent danni pekunjarji u morali ghal tali vjolazzjoni”.

4. Fid-19 ta’ Settembru 2022 wiegeb I-Avukat tal-Istat, u inter alia qal:
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“3. llli I-esponenti jibda billi jghid li r-rikorrent ma jistax jinqeda b’din il-
procedura specjali biex din I-Onorabbli Qorti tagixxi bhala qorti ta’
revizjoni ghal decizjonijiet mehuda mill-Qorti tal-Appell (sede Inferjuri)
jew biex tikkancella kawzi li saru res judicata, kif qed jippretendi r-
rikorrent, ghaliex dan imur oltre d-disposizzjonijiet stretti tal-
Kostituzzjoni u I-Konvenzjoni Ewropea u jitfa fid-dubju ¢-Certezza
legali ta’ sentenza finali. Kif spiss jinghad f'dawn i¢-Cirkostanzi, kawza
kostituzzjonali jew konvenzjonali ma tistax tintuza bhala appell tat-
tielet grad”.

5. L-Ewwel Qorti laqghet dik I-e¢¢ezzjoni u rragunat hekk:

“Eccezzjoni dwar jekk din il-Qorti hix ged tigi mitluba tagixxi bhala
Qorti ta’ Revizjoni

30. Wara li fliet bir-reqqa s-sottomissjonijiet tar-rikorrent, din il-Qorti
ma hadet |-ebda impressjoni ghajr illi r-rikorrent ma qabilx mad-
decizjoni tal-Qorti tal-Appell (Sede Inferjuri), u ghalhekk intavola I-
kawza odjerna;

31. Gie ritenut fis-sentenza moghtija fl-ismijiet Nazzareno Muscat vs
Avukat Generali et':

“[...] Ir-rikorrenti jistghu ma jaqblux [mad-decizjoni tal-Qorti tal-Appell],
pero’, mhux il-kompitu ta’ din il-Qorti tirrevedi I-interpretazzjoni u I-
apprezzament li qorti tal-fatt tkun ghamlet.

Mhux ir-rwol tal-Qrati b’kompetenza specjali li jezaminaw il-fatti li
wasslu lill-Qorti ta’ gurisdizzjoni ordinarja tiddeciedi favur naha jew
ohra, ghax altrimenti tkun ged tagixxi bhala Qorti tat-tielet jew raba’
istanza. Mhux funzjoni tal-Prim Awla fil-kompetenza kostituzzjonali u
‘konvenzjonali” taghha, u ta’ din il-Qorti li jirrevedu allegati Zbalji ta’ xi
Qorti ohra. Din il-Qorti ghandha I-kompitu li tezamina u tiddeciedi jekk
proceduri li zvolgew quddiem Qorti ohra seghux jivvjolaw xi dritt
fundamentali.”

32. Hekk ukoll, fis-sentenza moghtija fl-ismijiet Raymond
Sammut vs lI-Ministru tal-Gustizzja, Kultura u I-Gvern Lokali
et’, il-Qorti Kostituzzjonali rriteniet:

“29. 1I-Qorti tibda billi tfakkar illi I-qrati ta’ gurisdizzjoni kostituzzjonali
m’humiex qrati tat-tielet jew raba’ istanza u ghalhekk m’huwiex il-
kompitu ta’ din il-Qorti, u lanqas ma kien il-kompitu tal-Ewwel Qorti, illi
tiddetermina jekk is-sentenza moghtija fil-proceduri Kkostituzzjonali
originarjament intavolati mill-appellant hijiex korretta fis-sustanza
taghha kif donnu jippretendi I-appellant.”

1 Appell Civili Nru 59/2008/1, Qorti Kostituzzjonali, 31 ta’ Mejju 2010.
2 Rik Nru 50/2017/1, Qorti Kostituzzjonali, 27 ta’ Jannar 2021.
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33. L-istess princ¢ipju huwa abbraccjat ukoll mill-Qorti Ewropea tad-
Drittijiet tal-Bniedem. ll-Practical Guide on Admissibility Criteria
pubblikat mill-Qorti Ewropea?® jghid:

“348. One particular category of complaints submitted to the Court
comprises what are commonly referred to as “fourth-instance”
complaints. This term - which does not feature in the text of the
Convention and has become established through the case-law of the
Convention institutions (Kemmache v. France (no. 3), 1994, § 44) -
is somewhat paradoxical, as it places the emphasis on what the Court
is not: it is not a court of appeal or a court which can quash rulings
given by the courts in the States Parties to the Convention or retry
cases heard by them, nor can it re-examine cases in the same way as
a Supreme Court. Fourth-instance applications therefore stem from a
misapprehension on the part of the applicants as to the Court’s role
and the nature of the judicial machinery established by the
Convention.

[]

350. Accordingly, the Court’s powers are limited to verifying the
Contracting States’ compliance with the human rights engagements
they undertook in acceding to the Convention (and the Protocols
thereto). Furthermore, in the absence of powers to intervene directly
in the legal systems of the Contracting States, the Court must respect
the autonomy of those legal systems. That means that it is not its task
fo deal with errors of fact or law allegedly committed by a national court
unless and in so far as such errors may have infringed rights and
freedoms protected by the Convention. It may not itself assess the
facts which have led a national court to adopt one decision rather than
another. If it were otherwise, the Court would be acting as a court of
third or fourth instance, which would be to disregard the limits imposed
on its action (Garcia Ruiz v. Spain [GC], 1999, § 28, De Tommaso v.
Italy [GC], 2017, § 170).

351. In the light of the above considerations, the Court may not, as a
general rule, question the findings and conclusions of the domestic
courts as regards:

. the establishment of the facts of the case;

the interpretation and application of domestic law;

the admissibility and assessment of evidence at the trial;

the substantive fairness of the outcome of a civil dispute;

the guilt or innocence of the accused in criminal proceedings.

352. The only circumstance in which the Court may, as an exception
fo this rule, question the findings and conclusions in question is where
the latter are flagrantly and manifestly arbitrary, in a manner which flies
in the face of justice and common sense and gives rise in itself to a
violation of the Convention (De Tommaso v. Italy [GC], 2017, § 170;
Kononov v. Latvia [GC], § 189).”

8 Councll of Europea, Practical Guide on Admissibility Criteria
<https://www.echr.coe.int/documents/
d/echr/admissibility _guide_eng> Updated on 28 February 2023.
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34. Dwar I-istess principju, jirritenu wkoll Harris, O’Boyle u
Warbrick, fil-ktieb taghhom Law of the European Convention on
Human Rights:

“The Court, and formerly the Commission, has made it clear that it
does not constitute a further court of appeal, ie a fourth instance
(‘quatrieme instance’), from the decisions of national courts applying
national law. In the words of the Court, ‘it is not its function to deal with
errors of fact or law allegedly committed by a national court unless and
insofar as they may have infringed rights and freedoms protected by
the Convention’ [Garcia Ruiz v Spain 1999-I; 31 EHRR 589 para 28].
An application that merely claims without more that a national court
has made an error of fact or law will be declared inadmissible ratione
materiae. [See, eg. X v FRG No 2524/57, 1 YB 150 at 152 (1957)] [...]
However, where the Court is called upon to determine the facts of a
case in order to apply a Convention guarantee (eg whether there as
inhuman treatment contrary to Article 3), it is not bound by the finding
of facts at the national level [See eg, Ribitsch v. Austria A 336 (1995);
21 EHRR 573]. Where an application alleges that national law violates
the Convention, the Strasbourg authorities will not in principle question
the interpretation of that law by the national courts [X and Y v.
Netherlands A 91 (1985); 8 EHHR 235 para 29]. However, it may do
S0 where the interpretation by the national court is ‘arbitrary’ [See eg
Van Kuck v Germany 2003-VII; 37 EHRR 973. See also Von Hannover
v Germany 004-VI; 43 EHRR 139], or where it is part of a Convention
requirement that national law be complied with (eg that an arrest is
lawful’: Article 5(1)) [See eg Lukanov v Bulgaria 1997-1I; 24 EHRR
121]. Even so, it is very exceptional for the Court to disagree with any
decision by a national court on its interpretation and application of its
own natianal law [Winterwerp v Netherlands A 33 (1979); 2 EHRR 387
para 46].*”

35. Dan il-principju jaghmel aktar u aktar sens meta jigi kkonsidrat fil-
principju ta’legal certainty, illi I-Qorti Ewropea tiddiskrivih kif isegwi fis-
sentenza moghtija fl-ismijiet Agrokompleks v. Ukraine>:

“1. The principle of legal certainty implies that no party is entitled to
seek review of a final and binding judgment merely for the purpose of
obtaining a rehearing and a fresh determination of the case. Review
by higher courts should not be treated as an appeal in disguise, and
the mere possibility of there being two views on the subject is not
grounds for re-examination. A departure from that principle is justified
only when made necessary by circumstances of a substantial and
compelling character (see Ryabykh v. Russia, no. 52854/99, § 52,
ECHR 2003-1X).”

36. Applikati I-principji sucitati ghall-kaz odjern, din il-Qorti tqis illi
filwaqt illi huwa minnu illi s-sottomissjonijiet maghmula mir-rikorrent
huma maghmula fid-dawl tal-elementi illi jikkostitwixxu lezjoni o meno

4 Harris, O’'Boyle u Warbrick, Law of the European Convention on Human Rights (Oxford, 2nd
Edn, 2009) p. 14-15.
5 Appl Nr 23465/03, ECHR (5th Section) 6 t'Ottubru 2011.
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tad-drittijiet fundamentali tieghu kif protetti mill-Artikolu 10 tal-
Konvenzjoni Ewropea u mill-Artikolu 41 tal-Kostituzzjoni ta’ Malta, dak
illi effettivament qieghed jitlob ir-rikorrent minn din il-Qorti jirrikjedi
ezami mill-gdid tal-provi dwar il-kaz migjub minn Vassallo quddiem il-
Qrati ta’ gurisdizzjoni ordinarja fil-konfront tar-rikorrent. Dan b’mod
partikolari fid-dawl tal-fatt illi, sabiex tasal ghal dak illi gieghed jitlob ir-
rikorrent minn din il-Qorti, il-Qorti jkollha, inter alia, (a) tinterpreta mill-
gdid dak illi kiteb ir-rikorrent fl-artikolu tieghu, fid-dawl ta’ dak illi kiteb
Vassallo fl-artikolu tieghu u tar-retroxena illi fiha nkitbu z-zewg artikoli,
b’dana illi ghalhekk tkun qed taghmel interpretazzjoni gdida tal-provi,
kif ukoll (b) tinterpreta mill-gdid id-disposizzjonijiet tal-Kap 579 tal-
Ligijiet ta’ Malta u tikkritika l-applikazzjoni tal-istess disposizzjonijiet
ghall-fatti tal-kaz odjern mill-Qorti tal-Appell (Sede Inferjuri). Difatti,
sahansitra I-affidavit tar-rikorrent stess (a fol 65 et seq tal-process)
jixhed dan il-fatt: fih, ir-rikorrent jiddefendi b’mod fattwali I-artikolu
tieghu u I-opinjonijiet espressi fl-istess artikolu, bl-istess mod illi huwa
kien jiddefendi I-posizzjoni tieghu li kieku kien quddiem Qorti tal-Appell
jew Qorti ta’ Revizjoni. Peress illi, hekk kif gia gie ritenut aktar ‘il fuq,
mhux il-kompitu tal-Qorti illi terga’tisma’ jew terga’tevalwa I-provi dwar
l-allegazzjonijiet migjuba quddiem il-Qorti tal-Magistrati (Malta) u I-
Qorti tal-Appell (Sede Inferjuri), din il-Qorti ma tqisx illi hija ghandha
takkolji t-talbiet rikorrenti migjuba fil-kaz odjern;

37. Din il-Qorti rat illi ma gie fl-ebda punt kontestat illi I-Qorti tal-
Magistrati (Malta) ghamlet analizi dettaljata tal-ligijiet nostrana u tal-
principji gurisprudenzjali qabel waslet ghad-decizjoni taghha. Mill-
banda I-ohra, fil-fehma ta’ din il-Qorti, il-Qorti tal-Appell tat ukoll
decizjoni illi kienet motivata, fejn spjegat b’mod ¢ar u skjett ir-ragunijiet
illi ghalihom kienet ged tiddipartixxi mis-sentenza tal-Prim’Istanza.
Ghaldaqgstant, din il-Qorti ma tarax illi hemm lok illi s-sentenza tal-Qorti
tal-Appell tista’ tigi kkonsidrata bhala wahda illi nghatat b’mod
arbitrarju, mhux gustifikat jew irragjonevoli;

38. Fid-dawl tal-premess, din il-Qorti sejra tipprocedi u tiddisponi mill-
kaz odjern billi tilga’ t-tielet eccezzjoni sollevata mill-Avukat tal-Istat,
u tichad it-talbiet rikorrenti ghar-ragunijiet espressi f'din id-decizjoni’.
6. Fir-rikors tal-appell, li fpartijiet minnu fih ripetizzjoni tal-istess
argumenti, l-attur ilmenta li dak li talab f'dawn il-proc¢eduri hu stharrig dwar
jekk is-sentenza impunijata tilledix il-jedd fundamentali tieghu tal-liberta
tal-espressjoni, u mhux jekk kinitx motivata jew spjegat b’'mod car id-
decizjoni. Jinsisti li fdawn il-proceduri |-Qorti trid issa tistharreg jekk il-
konkluzjoni tal-Qorti tal-Appell (Sede Inferjuri) kinitx gustifikata skont il-
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kriterji tal-jedd fundamentali ghal-liberta tal-espressjoni. Kompla li ma
talabx biex isir ezercCizzju §did ta’ apprezzament tal-fatti jew
interpretazzjoni tal-ligi ordinarja. Biex isostni l-argumenti tieghu I-attur
ghamel ampja referenza ghas-sentenza Falzon v. Malta (45791/13) li I-
QEDB tat fl-20 ta’ Marzu, 2018. L-attur ghamel ukoll referenza ghal xi

ezempji dwar |-ezercizzju li ghandha taghmel I-Ewwel Qorti:

i. Jekk il-pregudizzju tal-kumment hu talment serju li f'socjeta
demokratika ghandu jitgies bhala dannuz u ghandhom jithallsu danni

lill-persuna;

ii. Jekk id-danni ffissati mill-Qorti humiex proporzjonati fid-dawl tac-
cirkostanzi tal-kaz, inkluz the chilling effect li tista’ ggib maghha
kundanna ghad-danni kemm fuq il-gurnalist u wkoll l-istampa in

generali;

iii. Tiehu in konsiderazzjoni li z-zewq partijiet fil-kkawza civili huma

gurnalisti u opinjonisti li jippubblikaw b’mod regolari;

iv. Jekk dak li nkiteb kinux fatti jew opinjoni;

7. Fit-13 ta’ Novembru 2023 wiegeb I-Avukat tal-Istat li insista li s-

sentenza tal-Qorti tal-Appell (Sede Inferjuri) hi res judicata u ghandha
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titqies li tiswa’ u nghatat rite et recte. Qal ukoll li I-attur ma tax prova li
sofra chilling effect, u anzi wara s-sentenza baqga’ jippubblika artikli bla
xkiel ukoll fuq l-istess persuna li harrkitu fil-kawza civili ta’ malafama.
Jekk wiehed kellu jerga’ jaghrbel il-provi li tressqu fil-kawza ¢ivili, jirrizulta
li mhemmx ksur tal-jedd fundamentali ghal-liberta tal-espressjoni. Id-
decizjoni li tat il-Qorti tal-Appell kienet mehtiega f'socjeta demokratika
biex jinholoq bilan¢ bejn id-drittijiet u I-interess tal-persuni ikkonc¢ernati, u
nghatat skont il-ligi. Fl-ahharnett jekk il-Qorti tilga’ I-appell u thassar it-
tielet eccezzjoni, ghandha tordna li I-atti jintbaghtu lura quddiem |-Ewwel

Qorti sabiex ikun hemm id-doppju ezami.

Konsiderazzjoni ta’ din il-Qorti.

8. lI-Qorti tibda billi tosserva li dak li ser jinghad f'din is-sentenza hu
biss fir-rigward tal-e¢¢ezzjoni preliminari deciza mill-Ewwel Qorti u meritu
tal-appell tal-attur, u ¢joé dwar |-ec¢ezzjoni li s-sentenza tal-Qorti tal-
Appell (Inferjuri) tal-10 ta’ Gunju 2022 hi res judicata, u li bil-kawza tal-

lum gieghda titpogga f'dubju ¢-certezza legali ta’ dik is-sentenza.

9. Minn qari tas-sentenza tal-Qorti tal-Appell jirrizulta li ma qablitx

mar-ragunament tal-Qorti tal-Magistrati (Malta) ghaliex:
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i. L-ahhar paragrafu tal-artiklu li kiteb ir-rikorrent fil-blog tieghu ma
jtaffix it-tingiza originali u anzi, “.. ghandu I-effett li jooggi s-sigill fuq I-
argumenti tal-appellat, u jikkonvin¢i lill-qarrej ordinarju b’mod
ragonevoli li jikkonsidra lill-appellant bhala i hu tassew taht il-kontroll
tal-mafia”. Ziedet li |-impatt tal-ahhar paragrafu hu iktar gawwi
minhabba |-gari mghaggel tal-garrej partikolari fuq il-medja socjali, fejn

I-ewwel u |-ahhar paragrafu jinghataw iktar attenzjoni.

ii. Kuntrarjament ghal dak li qalet il-Qorti tal-Magistrati (Malta), ma
jirrizultax li Vassallo kien accetta li I-attur hu awtorita dwar I-omicidju ta’

Daphne Caruana Galizia.

iii. 1I-Qorti tal-Magistrati (Malta) ma kellhiex tippermetti li isem Vassallo

u l-artiklu li kiteb jintuzaw sabiex jaghtu s-sahha lit-teorija ta’ Delia.

iv. L-istatura tar-rikorrent u s-sahha ta’ kliemu, jaghtu ¢erta gawwa u
konvin¢iment lill-kitbiet tieghu. Fl-isfond tal-atmosfera taz-zmien li fih
inkitbet il-blog post mill-konvenut, il-Qorti tal-Appell galet li I-parti I-ohra
seta’ kien bezghan minn xi vendikazzjoni. Ghalhekk kuntrarjament
ghal dak li kkonkludiet il-Qorti tal-Magistrati (Malta), ir-rekwiziti tal-Art.

3(4) tal-Kap. 59 hu sodisfatt.®

6 “(4) Stqarrijiet mhumiex diffamatorji sakemm ma jikkawzawx hsara serja jew ikunu jistghu
jikkawzaw hsara serja lir-reputazzjoni tal-persuna jew persuni specifi¢i li jaghmlu t-talba”.
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10. Fil-kawza kostituzzjonali li fetah I-attur gieghed jilmenta i s-
sentenza tal-Qorti tal-Appell (Sede Inferjuri) tilledi I-jedd fundamentali tal-

espressjoni. Fil-kaz tal-lum [-attur jilmenta inter alia li:

i. 1-Qorti tal-Appell ma rrispettatx il-bilan¢ li hu mehtieg bejn il-liberta

tal-espressjoni u r-reputazzjoni tal-konvenut Vassallo.

ii. Filwaqt li I-Qorti tal-Appell irrikonoxxiet li I-attur esprima opinjoni,
xorta sabitu hati ta’ malafama meta hu kien gieghed jesprimi I-fehma
tieghu dwar dak li qal Vassallo fl-artiklu ippubblikat fil-gazzetta Malta

Today.

iii. Meta taqgra l-artiklu shih tal-attur, I-ebda stqarrija li saret minnu ma

turi mala fede jew qarrieqa.

iv. ld-decizjoni tal-Qorti tal-Appell tmur kontra I-Artikolu 10 tal-
Konvenzjoni u I|-Art. 41 tal-Kostituzzjoni ghaliex mhemmx ‘pressing

social need” li seta’ jiggustifikaha.

v. Id-decizjoni tal-Qorti tal-Appell twassal ghal chilling effect li hu

kontra I-liberta tal-espressjoni f'so¢jeta demokratika, li twassal ghal piz

finanzjarju irragonevoli fuq ir-rikorrent.
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11. ll-fatt li s-sentenza tal-Qorti tal-Appell hi res judicata, ma jfissirx li
kawza bhal dik li fetah [-attur mhijiex proponibbli. L-Art. 10 tal-
Konvenzjoni Ewropea jiggarantixxi I-jedd fundamentali tal-liberta tal-
espressjoni, u li jinkludi “... to hold opinions and ..... impart information
and ideas without interference by public authority and regardless of
frontiers”. Perd dan il-jedd igorr ukoll I-obbligi u responsabbiltajiet,
fosthom “for the protection of the reputation or rights of others” (Art.
10(2)). Hekk ukoll I-Art. 41 tal-Kostituzzjoni jiggarantixxi t-tgawdija tal-
liberta tal-espressjoni, inkluz li persuna tikkomunika ideat u taghrif
minghajr indhil. B’dan li xejn ma jsir taht xi ligi m’ghandu jitgies li hu
inkonsistenti ma’ dan il-jedd fundamentali, fejn ikun mehtied
ragonevolment “(ii) sabiex jigu protetti r-reputazzjonijiet, drittijiet u
libertajiet ta’ persuni ohra” hlief sa fejn il-haga maghmula skont |-awtorita

ta’ xi provvediment ta’ xi ligi, ‘tigi murija li ma tkunx ragonevolament

gustifikabbli f'socjeta demokratika” (Art. 41(2) tal-Kostituzzjoni).

12. Dan il-kaz mhuwiex l-ewwel wiehed fejn infethet kawza bhal din,
wara li tkun saret res judicata sentenza tal-Qorti f'proceduri ¢ivili ghall-

malafama. Hekk per ezempju fis-sentenza Victor Aquilina proprio et

nomine v. I-Avukat Generali et tal-24 ta’ Mejju 2007, il-Qorti Civili,

Prim’Awla qalet:

“lli I-Qorti tifthem ukoll i r-rwol taghha fdin I-istanza kostituzzjonali
m’huwiex wiehed li jhalliha terga’tidhol f'ezami tal-mertu tal-procedura
tal-libell ghaliex din il-Qorti ma tistax isservi bhala qorti ‘“tat-tielet
appell”, kif ta’ spiss jinghad. Is-sejbien ta’ htija fir-rikorrenti fuq ir-
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rizultanzi u ghar-ragunijiet imsemmija fis-sentenzi msemmija
jikkostitwixxu fatt li din il-Qorti fil-kompetenza kostituzzjonali taghha
ma tistax terga’ tiddibatti. Dak li din il-Qorti tista’ u sejra taghmel huwa
li tqis jekk jirrizultax li I- imsemmija sentenzi jiksru il-jedd tar-rikorrenti
ghall-espressjoni hielsa. Dan irid isir billi jitwettaq ezercizzju i
Jixxiebah ma’ wiehed ta’ stharrig gudizzjarju biex wiehed jara jekk
kemme-il darba (fis-sentenzi li minnhom jilmentaw ir-rikorrenti) tharsux
u kinux applikati I-kweziti mistennija fl-artikolu 41 tal-Kostituzzjoni u fl-
Artikolu 10 tal-Konvenzjoni”

13. Fis-sentenza Steve Mallia et v. L-Avukat Generali tad-29 ta’

Novembru 2019, l-ewwel aggravju tal-Avukat Generali kien li I-Ewwel
Qorti assumiet funzjoni tal-Qorti tal-Appell u dahlet fis-sustanza tal-mertu

tal-kwistjoni. 1I-Qorti Kostituzzjonali qalet:

“11. Quddiem I-Ewwel Qorti I-intimat kien diga™ fl-ewwel eccezzjoni
tieghu ssottometta li r-rikors promotur kien wiehed frivolu u vessattorju
u wkoll abbuziv tal-process gudizzjarju ghaliex dan ma kienx ghajr
appell mis-sentenza tal-appell u dik il-Qorti skont il-gurisprudenza ma
kellhiex il-funzjoni ta’ Qorti ta’ revizjoni. ll-konsiderazzjoni tal-Ewwel
Qorti fir-rigward kienet li, ghalkemm hu korrett li jinghad |-funzjoni
taghha ma kinitx li tezamina zbalji ta’ dritt jew ta’ fatt li jkunu
allegatament gew maghmula mill-grati ordinarji, dan hu hekk biss
sakemm dawk I-izbalji ma kisrux id-drittijiet u I-libertdjiet imharsa mill-
Konvenzjoni u mill-Kostituzzjoni. Abbazi ta’ dan dik il-Qorti mill-ewwel
gharfet li I-funzjoni taghha ma kienx ta’ Qorti ta’ revizjoni izda ta’
sindakar ta’ kwistjonijiet dwar allegat ksur tad-drittijiet fondamentali
tal-individwu. B’hekk cahdet dik I-ewwel eccezzjoni.

12. Issa hawn I-intimat ged isostni li I-Ewwel Qorti filwaqt li kienet
mitluba tiddeciedi jekk fil-kaz odjern il-kundanna ta’ hlas moghtija fil-
proceduri civili ta’” malafama hijiex leziva tad-dritt ta’ espressjoni tar-
rikorrenti, dik I-Ewwel Qorti minflok, ikkonsidrat il-mertu tal-vertenza u
sabet li kien hemm lezjoni galadarba [|-Qorti tal-Appell kienet
ikkonsidrat li I-intenzjoni tar-rikorrenti ma Kkinitx rilevanti ghall-kaz
odjern. Izda din il-Qorti ma tistax ma tqisx li I-Ewwel Qorti ma setghetx
ma tikkonsidrax il-kwistjoni tal-intenzjoni tar-rikorrenti sabiex
tiddeciedi jekk kienx hemm bilanc bejn id-dritt ghall-espressjoni hielsa
u d-dritt tas-socjeta” u wkoll id-dritt tal-persuni milquta mill-
pubblikazzjoni in kwistjoni. Dan dejjem fil-parametri tat-talba tar-
rikorrenti ghas-sejbien ta’ ksur tad-dritt taghhom tal-liberta™ tal-
espressjoni kif protett mill-ligi. Hu proprju fuq l-intenzjoni tar-rikorrenti
jew il-buona fede taghhom li I-Qorti tal-Magistrati u wkoll il- Qorti tal-
Appell warajha ddecidew il-kaz kontra r-rikorrenti. Ghalhekk kien
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opportun li I-Ewwel Qorti tidhol fil-kwistjoni ta’ buona fede da parti tar-
rikorrenti”.

14. Rilevanti wkoll hi s-sentenza tal-Qorti Kostituzzjonali Michael

Falzon et v. L-Avukat Generali et tal-11 ta’ Jannar 2013 fejn il-Qorti

Kostituzzjonali stharrdet inter alia jekk I-interferenza mad-dritt ghal-liberta
tal-espressjoni tal-atturi, fdak il-kaz is-sentenzi tal-Qorti tal-Magistrati u I-
Qorti tal-Appell (Sede Inferjuri), kinux mehtiega f'so¢jeta demokratika fl-

interess tal-ghan legittimu skont I-Art. 10 tal-Konvenzjoni.

15. Is-sentenzi tal-QEDB huma wkoll gwida tajba tal-ezercizzju Ii
ghandu jsir f'dawn it-tip ta’ kawzi fejn l-attur jilmenta minn ksur tal-jedd
fundamentali protett tant I-Art. 10 tal-Konvenzjoni. Hekk per ezempiju fis-

sentenza Falzon v. Malta li ssemmiet hawn fuq, il-QEDB ezaminat jekk il-

grati domesti¢i “56..... have struck a fair balance when protecting two
values guaranteed by the Convention, namely, the right to respect for
private life under Article 8 against the right to freedom of expression under

Article 10”. Fis-sentenza Arvanitis and Phileleftheros Public Company

Limited v. Cyprus (49917/22) tat-3 ta’ Lulju 2025, il-QEDB ezaminat jekk

f'dak il-kaz I-interferenza mal-jedd fundamentali tal-liberta tal-espressjoni,

kienx mehtieg f'soc¢jeta demokratika. L-istess fil-kaz Ganhao v. Portugal

(23143/19) tal-4 ta’ Marzu 2025, fejn il-QEDB ghamlet stharrig dwar jekk

il-protezzjoni ghar-reputazzjoni ta’ ohrajn fil-kaz in ezami, kinitx mehtiega
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f'socjeta demokratika. Imbaghad fis-sentenza Flux v. Moldova

(17294/04) tat-12 ta’ Frar 2008 galet hekk:

“31. The test of whether the interference complained of was
‘necessary in a democratic society” requires the Court to determine
whether it corresponded to a “pressing social need”, whether it was
proportionate to the legitimate aim pursued, and whether the reasons
given by the national authorities to justify it are relevant and sufficient.
In assessing whether such a “need” exists and what measures should
be adopted to deal with it, the national authorities are left a certain
margin of appreciation. This power of appreciation is not, however,
unlimited but goes hand in hand with European supervision by the
Court, whose task it is to give a final ruling on whether a restriction is
reconcilable with freedom of expression as protected by Article 10 (for
the recapitulation of the relevant principles in more detalil,
see Giniewski v. France, no. 64016/00, §§ 43-54, ECHR
2006-...; Aydin Tatlav v. Turkey, no. 50692/99, §§ 22-27, 2 May
2006; Gindiz v. Turkey, no. 35071/97, § 38, ECHR 2003-XI;
and Murphy v. lIreland, no. 44179/98, §§ 65-69, ECHR 2003-IX
(extracts), with further references)”.

16. Imbaghad fis-sentenza Axel Springer AG v. Germany tas-7 ta’ Frar

2012, iIF-QEDB (Grand Chamber) qalet hekk:

“... [T]he right to protection of reputation is a right which is protected
by Article 8 of the Convention as part of the right to respect for private
life ... In order for Article 8 to come into play, however, an attack on a
person’s reputation must attain a certain level of seriousness and in a
manner causing prejudice to personal enjoyment of the right to
respect for private life ... The Court has held, moreover, that Article 8
cannot be relied on in order to complain of a loss of reputation which
is the foreseeable consequence of one’s own actions such as, for
example, the commission of a criminal offence ...

When examining the necessity of an interference in a democratic
society in the interests of the ‘protection of the reputation or rights of
others’, the Court may be required to verify whether the domestic
authorities struck a fair balance when protecting two values
guaranteed by the Convention which may come into conflict with each
other in certain cases, namely, on the one hand, freedom of
expression protected by Article 10 and, on the other, the right to
respect for private life enshrined in Article 8.

7 Traduzzjoni bl-Ingliz tas-sentenza li nghatat bil-Franciz (ara factsheet ‘Protection of reputation’
pubblikata mill-press unit tal-Qorti).
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17.  Mill-kliem stess tal-Kostituzzjoni ta’ Malta hu ¢ar Ii jsehh ksur tal-
jedd fundamentali protett tanht I-Artikolu 41 jekk jigi muri li |-haga

111

maghmula skont l-awtorita ta’ xi ligi, . ma tkunx ragonevolment
gustifikabbli f'soceta’ demokratika”. Ghalhekk il-kwistjoni dwar jekk bis-
sentenza |-Qorti tal-Appell sehhx ksur tal-jedd fundamentali tal-attur, tigi

mistharrga fkawza kostituzzjonali irrispettivament mill-fatt li I-pro¢eduri

¢ivili ta’ malafama jkunux spi¢¢aw b’sentenza li hi res judicata.

18. F’dan l-istadju |-ezerc¢izzju li jrid isir hu ghal kollox differenti minn
dak li sar fil-kawza civili. Din il-Qorti ma tagbilx mal-Ewwel Qorti |i fil-
kawza tal-lum il-Qorti ser ikollha tinterpreta mill-gdid id-dispozizzjonijiet
tal-Att dwar il-Midja u |I-Malafama (Kap. 579) u “tikkritika” I-applikazzjoni
taghhom ghall-fatti tal-kaz. Dak diga sar fil-kawza ¢ivili u m’ghandux isir
f'din il-kawza. Ghal dawk li huma fatti, gew determinati fil-kawza Civili li
Vassallo fetah kontra l-attur tal-lum. F’dan I-istadju li hu rilevanti huma I-
kweziti tal-Artikolu 10 tal-Konvenzjoni Ewropea u I-Artikolu 41 tal-
Kostituzzjoni ta’ Malta, kif ukoll I-Art. 8 tal-Konvenzjoni ghal dak li ghandu
x’jagsam mat-tgwadija tal-jedd ta’ reputazzjoni ta’ Vassallo. B’hekk fil-
kawza tal-lum il-Qorti ghandha inter alia tikkunsidra jekk l-interferenza
mal-jedd fundamentali tal-liberta tal-espressjoni kienx propozjonat meta
tikkunsidra I-iskop legdittimu wara [-protezzjoni tar-reputazzjoni ta’

Vassallo; u jekk il-hlas li I-Qorti tal-Appell ordnat li ghandu jsir lil Vassallo,
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kienx sproporzjonat meta tikkunsidra I-fatti tal-kaz jew kellux chilling effect

fuq l-attur.

Decizjoni.
Ghal dawn il-motivi thassar is-sentenza appellata u tichad it-tielet

eccezzjoni tal-Avukat tal-Istat bl-ispejjez kontrih.

Ir-Registratur ghandu jibghat I-atti lura lill-Ewwel Qorti sabiex tissokta bis-

smigh tal-kawza.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
da
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