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Malta
Josianne Brimmer
Fenech & Fenech Advocates

REGULATORY FRAMEWORK

Regulatory authorities

1	 What national authorities regulate the provision of financial 
products and services?

The Malta Financial Services Authority (MFSA) is the single financial 
services regulator in Malta, charged with both the authorisation and 
ongoing supervision of operators within the whole spectrum of financial 
services. The MFSA regulates credit institutions, financial institutions 
(eg, payment service providers and e-money institutions), investment 
services providers (eg, Markets in Financial Instruments Directive 
2014/65/E (MiFID) firms), collective investment schemes, trustees, fidu-
ciaries and corporate services providers.

The MFSA has entered into several memoranda of understanding 
with local regulatory or semi-regulatory authorities for the purposes 
of establishing a framework for cooperation, mutual assistance and 
exchange of information, intended to facilitate them in the discharge 
of their respective duties. The memoranda are in place between the 
MFSA and the Malta Business Registry, the Commissioner for Voluntary 
Organisations, the Central Bank of Malta and the Financial Intelligence 
Analysis Unit, among others.

In addition, the MSFA has established bilateral memoranda of 
understanding with non-Maltese regulators in various fields, including 
with those in the United Kingdom, Germany, Australia and China, to 
name a few.

In addition, the Financial Intelligence Analysis Unit (FIAU), which 
is the government agency responsible for the prevention, detection and 
effective combating of money laundering and funding of terrorism in 
Malta, also has wide-ranging powers to regulate all financial services 
operators (among others).

2	 What activities does each national financial services authority 
regulate?

The MFSA regulates all services provided by operators within the finan-
cial services field across the board. It regulates the business of banking 
and credit institutions, including the taking of deposits from the public 
in terms of the Banking Act, and the business of financial institutions, 
including the granting of loans, payment services, financial leasing, 
foreign exchange trading and the issuance of electronic money in terms 
of the Financial Institutions Act.

Within the field of investment services, and in terms of the 
Investment Services Act, the MFSA regulates, among other things, the 
reception and transmission of orders, the execution of client orders, the 
management of investments, the provision of investment advice, the 
provision of custody services (each in connection with financial instru-
ments as indicated in the Investment Services Act), the operation of 
organised trading facilities and collective investment schemes.

The FIAU regulates anti-money laundering compliance by all oper-
ators within the financial services sector, be they credit institutions, 
financial institutions or investment firms in terms of the Prevention of 
Money Laundering Act.

3	 What products does each national financial services authority 
regulate?

The MFSA regulates the products and services provided by regulated 
entities for the purposes of the Banking Act, the Financial Institutions 
Act and the Investment Services Act. Accordingly, it regulates the 
acceptance of money deposits from the public, including the borrowing 
or raising of money from the public by way of the issuance of deben-
tures, debenture stock or debt instruments, and the business of lending 
to third parties, both retail and otherwise.

In addition to the services provided by credit institutions, the MFSA 
regulates financial leasing, payment services, means of payment (eg, 
travellers cheques and bank drafts), guarantees, foreign exchange 
products and services, money broking and electronic money.

Moreover, the provision of investment services in respect of a range 
of financial instruments contemplated by the MiFID is regulated by the 
MFSA. Those include transferable securities that are negotiable on the 
capital market (including shares, bonds, securities giving the right to 
acquire or sell any such transferable securities), money market instru-
ments, treasury bills, certificates of deposit, commercial paper, units in 
connective investment schemes, options, futures, swaps, forward rate 
agreements and any other derivative contracts relating to securities, 
currencies, interest rates, emissions allowances, commodities, deriva-
tives, contracts for difference, certificates conferring property rights and 
foreign exchange held for investment purposes.

Authorisation regime

4	 What is the registration or authorisation regime applicable to 
financial services firms and authorised individuals associated 
with those firms? When is registration or authorisation 
necessary, and how is it effected?

Firms carrying out regulated business are required to obtain the issuance 
of a credit institution, financial institution, an investment services licence 
or collective investment scheme licence (as relevant) from the MFSA 
before they can commence providing regulated services in or from Malta.

The licencing process requires prospective licencees to submit 
to the MFSA a formal application identifying the services they wish to 
provide, the type and class of licence they are requesting the issuance 
of, and, where relevant, the instruments they intend to use to provide 
their services.

In terms of the Banking Act, any company intending to take up 
the business of banking in Malta must apply to the MFSA in writing. 
The application documents must include a detailed programme of 
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operations setting out the types of business envisaged to be carried out 
by the entity and the structural organisation of the credit institution and 
must comply with the requirements laid down by the Banking Rules.

To qualify for the granting of a credit institutions licence in accord-
ance with the Banking Act, the company must satisfy certain minimal 
requirements (eg, having an initial capital of at least €5 million and 
having at least two individuals effectively directing the business of the 
company), and it must identify shareholders and members that have a 
qualifying interest of 10 per cent in the shares or voting rights or other 
significant influence over the company.

The MFSA must be satisfied that both the persons directing the busi-
ness of the entity (including directors) and the shareholders are suitable 
persons who can ensure its sound and prudent management. In addition, 
where there are close links between the company and another person 
or persons, the MFSA must be satisfied that the links do not prevent the 
authority from exercising effective supervision of the company.

In terms of the Financial Institutions Act, no activities of a finan-
cial institution may be transacted regularly or habitually in or from 
Malta, except by a company in possession of a licence granted by the 
MFSA in terms of the Act. Although the provision of account informa-
tion services does not require a licence, it requires the person intending 
to carry out the same to apply for registration with the MFSA prior to 
commencing business.

Certain exemptions from the requirement of a licence apply, 
including in respect of entities providing certain services of a financial 
institution to companies that are not banks or financial institutions and 
that belong to the same group and in respect of the carrying out of finan-
cial leasing activities involving aircraft registered or to be registered 
in the National Aircraft Register or a ship registered or to be regis-
tered in the Malta Ship Register or registered in any other jurisdiction 
whatsoever.

For an entity to qualify for a licence under the Financial Institutions 
Act, the company must submit an application in writing to the MFSA 
outlining the services it wishes to carry out. The company must satisfy 
the applicable capital resources requirements, as well as satisfy govern-
ance and sound and prudent management requirements similar to those 
outlined in respect of credit institutions in terms of the Banking Act.

In terms of the Investment Services Act, no person or entity may 
provide or present itself as providing investment services in or from 
Mata unless in possession of a valid investment services licence. In addi-
tion, no collective investment scheme is authorised to issue or create 
any units or carry out an activity in or from Malta, unless it has been 
issued with a valid collective investment scheme licence. An application 
for authorisation to carry out an investment service must be submitted to 
the MFSA in writing and be accompanied by, in particular, a programme 
of operations setting out, among other things, services the company 
intends to provide and the manner in which it intends to operate.

A company must satisfy initial capital requirements, depending on 
the types of investment services they wish to undertake, before their 
licence can be issued.

Although the directors and members of the management of 
licenced financial services licence holders, as well as their qualifying 
shareholders, are not issued with an individual licence or authorisation 
from the MFSA, they are required to submit a personal questionnaire 
with background details, including in respect of qualifications and past 
experience, and will be required to be approved by the MFSA before they 
can take up office.

The requirement to obtain a licence from the MFSA is not required 
in respect of European credit institutions, payment services providers, 
e-money institutions or investment services firms if these wish to provide 
services they are authorised to provide in their home country in Malta 
in exercise of their European rights in terms of the European Passport 
Rights for Credit Institutions Regulations, the European Passport Rights 

for Financial Institutions Regulations, the European Passport Rights 
for Investment Firms Regulations, the European Passport Rights for 
Persons Operating Multilateral Trading Facilities or Organised Trading 
Facilities Regulations, the Investment Services Act (UCITS Management 
Company Passport) Regulations or the Investment Services Act 
(Alternative Investment Fund Manager) (Passport) Regulations.

Legislation

5	 What statute or other legal basis is the source of each 
regulatory authority’s jurisdiction?

The powers of the competent authority under each sector-specific legis-
lation is without prejudice to the powers of the MFSA in terms of the 
Malta Financial Services Authority Act, the legislation in terms of which 
the MFSA was set up, which grants the MFSA wide powers to regulate, 
monitor and supervise financial services in Malta.

In addition to the aforementioned primary legislation, the MFSA 
has powers emanating from subsidiary legislation enacted in terms 
of the primary legislation, as well as in terms of sector-specific rule 
books issued by the MFSA to regulate the business and ongoing conduct 
of credit institutions, financial institutions and investment services 
providers.

The jurisdiction of the FIAU as the competent government agency 
responsible for the monitoring of anti-money laundering compliance is 
established in terms of the Prevention of Money Laundering Act.

6	 What principal laws and financial service authority rules 
apply to the activities of financial services firms and their 
associated persons?

Legislation governing the activities of financial services providers varies 
depending on the sector in which they operate. These are in addition to 
the generally applicable EU regulations that govern the various sectors 
of financial services business and that are directly applicable to finan-
cial services operators in Malta, depending on the sectors in which they 
operate and the type of business that they undertake from time to time.

The principal Maltese laws and regulations governing the conduct 
of business of credit institutions are:
•	 the Banking Act;
•	 subsidiary legislation issued in terms of the Banking Act;
•	 the Residual Balances Fund Act; and
•	 the Banking Rules.

The principal Maltese laws and regulations governing the conduct of 
business of financial institutions are:
•	 the Financial Institutions Act;
•	 subsidiary legislation issued in terms of the Financial 

Institutions Act; and
•	 the Financial Institutions Rules.

The principal Maltese laws and regulations governing the conduct of 
business of investment services firms are:
•	 the Investment Services Act;
•	 subsidiary legislation issued in terms of the Investment 

Services Act; and
•	 rules applicable to investment services licence holders.

In addition to the above sector-specific legislation, the below principal 
Maltese laws and regulations are generally applicable across all sectors 
of financial services:
•	 the Malta Financial Services Authority Act;
•	 subsidiary legislation issued in terms of the Malta Financial 

Services Authority Act;

© Law Business Research 2021



Fenech & Fenech Advocates	 Malta

www.lexology.com/gtdt 77

•	 the Prevention of Money Laundering Act;
•	 subsidiary legislation issued in terms of the Prevention of Money 

Laundering Act;
•	 the Financial Markets Act;
•	 subsidiary legislation issued in terms of the Financial Markets Act;
•	 the Conduct of Business Rulebook; and
•	 the Financial Intelligence Analysis Unit Implementing Procedures.

Scope of regulation

7	 What are the main areas of regulation for each type of 
regulated financial services provider and product?

The regulatory framework applicable to credit institution, financial 
institutions and investment services firms regulates all aspect of the 
authorisation, licencing and operation of the licenced activity, including 
licencing, conduct supervision, prudential supervision, fitness and 
properness of qualifying shareholders, directors and officers of the 
financial services firm, capital requirements, market stability and the 
prevention of market abuse and, where relevant, the safekeeping of 
client assets.

Additional requirements

8	 What additional requirements apply to financial services 
firms and authorised persons, such as those imposed by self-
regulatory bodies, designated professional bodies or other 
financial services organisations?

The financial services regulatory framework governing the licencing 
and operation of all financial services operators, be they credit 
institutions, financial institutions or investment services firms, is an all-
encompassing mandatorily applicable regulatory framework. The is no 
parallel self-regulatory framework that applies to financial institutions.

However, there are sector-specific organisations, such as the 
Malta College of Stockbrokers and the Malta Bankers Association, that 
promote the sector and assist operators within the sector by promoting 
their common interest.

ENFORCEMENT

Investigatory powers

9	 What powers do national financial services authorities have 
to examine and investigate compliance? What enforcement 
powers do they have for compliance breaches? How is 
compliance examined and enforced in practice?

The Malta Financial Services Authority (MFSA) has wide investigative 
powers in terms of all sector-specific financial services legislation, as 
well as in terms of over-arching legislation in accordance with which the 
competent authority was set up.

Thus, the MFSA must – where it appears to it in the interest of 
depositors or potential depositors of a credit institution or where it 
otherwise deems it appropriate for the purposes of fulfilling its supervi-
sory responsibility – investigate and report on the conduct and state of 
a credit institution’s business or any particular aspect of the same, or its 
ownership and control.

In addition, where the MFSA has reasonable grounds for suspecting 
that a person has contravened or has failed to comply with any provi-
sion of the Banking Act and any regulations or the Banking Rules issued 
in terms of the same, it may require any person to provide any form 
of information and documentation, as well as to attend any meeting 
and answer any question that the MFSA, as competent authority, may 
deem appropriate to request or ask as relevant. Compliance with those 
requests for information and attendance at any meetings is mandatory.

Similar powers are afforded the MFSA in terms of the Investment 
Services Act and the Financial Institutions Act. The MFSA also has 
powers to appoint inspectors to investigate and report on the affairs 
and conduct of business of regulated entities.

The nature of the enforcement powers afforded to the competent 
authority in terms of sector-specific legislation, as well as in terms 
of the Malta Financial Services Authority Act, vary depending on the 
nature of the breach or suspected breach. The MFSA, therefore, has the 
powers to impose administrative fines by notice in writing and without 
any recourse of the courts.

Fines vary and can reach €5 million or 10 per cent of the annual 
turnover of the entity in the previous year or twice the benefit derived 
from the breach. In addition, the MFSA may appoint competent persons 
to take over the running of the business of the regulated entity, and it 
has the power to restrict, suspend or withdraw licences altogether.

The manner in which investigations or compliance checks are 
carried out on regulated entities depends on whether the relevant entity 
is suspected of a specific breach the gravity of the breach, or whether 
the investigation or compliance check is being carried out by the MFSA 
in the course of its supervisory role. In this respect, where the MFSA 
is carrying out thematic reviews or seeking to determine compliance 
with new or particular regulations across the industry, it is standard 
practice for it to issue an invitation a few weeks in advance, require the 
production of relevant documents or procedures ahead of the proposed 
meeting and, on the appointed day, either attend the offices of the regu-
lated entity or, more recently, meet with the board of directors, the 
compliance officer and relevant executives online.

On the other hand, if the MFSA is investigating the conduct of a 
specific regulated entity or alleged serious breaches, it has the power to 
enter both business and private premises to obtain access to the infor-
mation and documentation required for the purposes of the authority’s 
investigation, as indicated in any relevant notice issued by the authority 
in respect of the same.

Similar wide-ranging investigative and sanctioning powers are 
granted to the Financial Intelligence Analysis Unit in respect of the 
alleged breaches of the Prevention of Money Laundering Act and the 
rules and regulations issued thereunder, including on regulated firms 
that are subject persons for the purposes of the same.

Disciplinary powers

10	 What are the powers of national financial services authorities 
to discipline or punish infractions? Which other bodies are 
responsible for criminal enforcement relating to compliance 
violations?

The MFSA has the power to restrict, suspend or withdraw licences, 
issue administrative fines and penalties and withdraw authorisation 
for authorised officers and personnel of licenced entities, barring them 
from continuing to serve in their authorised capacity with the licenced 
entities. Authorised financial services firms would, at first instance, 
have a right of appeal to the Financial Services Tribunal from decisions 
taken by the competent authority.

The imposition of criminal sanctions, which may include both 
fines and imprisonment, as well as attachment orders vests in the 
Maltese courts, with proceedings or applications being initiated by the 
Attorney General.

Similarly, the Financial Intelligence Analysis Unit (FIAU) has the 
power to impose administrative penalties on subject persons who are 
deemed to have breached the provisions of the Prevention of Money 
Laundering Act and the rules and regulations issued thereunder. An 
appeal from a decision of the FIAU imposing administrative penalties 
in excess of €5,000, whether in respect of one or more convictions, lies 
with the Court of Appeal.
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Tribunals

11	 What tribunals adjudicate financial services criminal and civil 
infractions?

Appeals from determinations made by the MFSA in terms of the Financial 
Services Authority Act, the Banking Act, the Financial Institutions Act and 
the Investment Services Act lies with the Financial Services Tribunal. 
Appeals on points of law lie with the Court of Appeal.

Where penalties are of a criminal nature, adjudications are made by 
the Criminal Court, with an appeal lying with the Court of Appeal in the 
normal course.

Appeals from administrative penalties in excess of €5,000 imposed 
by the Financial Intelligence Analysis Unit in terms of the Prevention of 
Money Laundering Act and the rules and regulations issued thereunder 
falls to the Court of Appeal.

Where penalties are of a criminal nature, adjudications are made 
by the Criminal Court, with appeals falling to the Court of Appeal in the 
normal course.

Penalties

12	 What are typical sanctions imposed against firms and 
individuals for violations? Are settlements common?

Sanctions vary depending on the nature of the offence, with various 
administrative penalties ranging from thousands to millions of euros or 
a percentage of the turnover of the relevant entity. In addition, the MFSA 
may appoint competent persons to take over the running of the business 
of the regulated entity, and it has the power to restrict, suspend or with-
draw licences altogether.

Offences of a criminal nature also envisage imprisonment as a 
possible sanction.

Settlements following the imposition of sanctions are not typical.

COMPLIANCE PROGRAMMES

Programme requirements

13	 What requirements exist concerning the nature and content 
of compliance and supervisory programmes for each type of 
regulated entity?

Regulated entities must have in place compliance procedures, which vary 
depending on the nature of their business. The Malta Financial Services 
Authority (MFSA) issues standard licence conditions or rules that apply to 
the different sectors, depending also on the type of licence with which they 
are issued. Those include the Banking Rules, the Financial Institutions 
Rules, the rules applicable to investment services licence holders and 
the Conduct of Business Rules, which lay down compliance requirements 
with which licenced financial services firms are required to comply.

Although those rules lay down mandatory compliance requirements, 
the MFSA does not issue a compliance manual or compliance programme 
that licenced financial services firms can adopt.

Similarly, the Financial Intelligence Analysis Unit (FIAU) issues 
implementing procedures, which apply to all subject persons, with 
supplemental sector-specific implementing procedures being issued 
from time to time. These implementing procedures impose mandatory 
compliance requirements intended to ensure that subject persons abide 
by their obligations to guard the financial system against money laun-
dering and the financing of terrorism.

Although those rules lay down mandatory compliance requirements, 
the FIAU does not issue a compliance manual or compliance programme 
that subject persons are required to adopt. Each firm is required to 
adopt and document its own procedures taking a risk-based approach, 
depending on its clients and the services that it provides.

Gatekeepers

14	 How important are gatekeepers in the regulatory structure?

Regulated financial services entities are required to appoint certain 
internal control functions for the purposes of policing the operations of 
the regulated firms and being the first oversight functions, ahead of the 
external auditor and the regulator, ensuring compliance by those firms 
with the regulations to which they are subject. These gatekeeps must be 
approved by the regulator and are generally required to be independent 
of the operations undertaken by the firm.

The primary gatekeeper roles are those of the compliance officer, 
the risk officer, the internal auditor and the money laundering reporting 
officer. Upon appointment, the officers often take on personal responsi-
bility to report non-compliance by the firms within which they operate to 
the regulator, or, in the case of the money laundering reporting officer, 
to both ensure compliance with applicable anti-money laundering 
legislation and client on-boarding processes, as well as to report inde-
pendently to the FIAU any instances of suspicious transactions, whether 
attempted or actual, by the clients of the firms.

Directors' duties and liability

15	 What are the duties of directors and senior managers, and 
what standard of care applies to the boards of directors and 
senior managers of financial services firms?

In line with the obligations of every director appointed to the boards 
of companies, directors of financial services firms are required to act 
honestly and in good faith and in the best interest of the companies 
they manage.

Directors are barred from making secret or personal profits 
from their position without the consent of the financial services firm 
they operate, as well as from making personal gain from confidential 
company information. In addition, they are bound to ensure always that 
their personal interests do not conflict with the interests of the firm they 
manage and must not use any property, information or opportunity of 
the financial services firm for their own or anyone else’s benefit.

Directors, even if they are non-executive directors, have the same 
level of responsibility as executive directors do towards the financial 
services firm in terms of Maltese law. They are bound to have the 
necessary knowledge and experience within the field of operation of the 
financial services firm that they manage so that they are in a position to 
take proper decisions relative to the operations of the same, as well as 
bound to ensure compliance with all legislation, rules and regulations 
applicable thereto.

16	 When are directors and senior managers typically held 
individually accountable for the activities of financial services 
firms?

Liability for the breach by a company of its obligations, in terms of 
applicable financial services legislation, rules and regulations, would 
primarily lie with the relevant financial services firm, with penalties for 
breaches being imposed on the entity itself. This does not, however, mean 
that the board of directors would have no liability for those breaches, 
even if secondary and potentially at the instance of shareholders.

Furthermore, it is the obligation of the board of directors as a 
whole to ensure compliance with applicable financial services legis-
lation, rules and regulations. The competent authority is empowered 
to impose penalties and to take direct action against one or more of 
the directors or officers of the financial services firm in respect of an 
infringement of the applicable legislation, rules and regulations.

Individual liability may vest in a relevant director in the event that 
the conduct of a director, individually, renders the director unfit to act 
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as director generally or as director of a regulated financial services firm 
specifically, in which case the director may be required by the regulator 
to step down or be removed.

In terms of the Companies Act, the obligations of the board of direc-
tors are typically collegial, with liability likewise being borne collegially. 
The personal liability of directors in damages for any breach of duty is 
joint and several; however, where a particular duty has been entrusted 
to one or more of the directors, only that director or those directors 
shall be liable in damages.

Private rights of action

17	 Do private rights of action apply to violations of national 
financial services authority rules and regulations?

Private rights of action by a shareholder or clients of the relevant 
investment services firm are not excluded. It is a general principle of 
civil law that every person is liable for the damage that occurs through 
his or her fault.

To the extent that, depending on the circumstances of a particular 
case, a penalty or other punitive action taken against a regulated firm 
by the competent authority leads to a loss to the shareholders or inves-
tors of a licenced firm, and it can be shown that the penalty or action 
taken resulted from the actions or lack of proper action of the board of 
directors or any director or officer, it would be possible for an aggrieved 
party to institute civil action for damages against the directors.

Standard of care for customers

18	 What is the standard of care that applies to each type of 
financial services firm and authorised person when dealing 
with retail customers?

The standard of care afforded to retail clients is – in terms of the Conduct 
of Business Rulebook, which, among other things, implements the 
Markets in Financial Instruments Directive 2014/65/E (MiFID) – higher 
when compared to that afforded to professional clients or eligible coun-
terparties who are deemed to possess the experience, knowledge and 
expertise to make their own investment decisions and properly assess 
the risks associated therewith.

Retail clients, who are not deemed to qualify, are afforded a higher 
degree of protection and enhanced rights of information, as well as 
protection from being targeted for sales of financial products that 
are deemed to be higher risk, without being given full information in 
respect of the risks associated with those products. Additional rules 
apply in respect of the pricing or portrayal of pricing of services aimed 
at retail clients.

In terms of the Arbiter for Financial Services Act, consumers who 
are natural persons have a right to file complaints against providers 
of financial services that are or have been licensed or otherwise 
authorised by the MFSA – whether banks, financial institutions or 
investment services providers (among others) – with the Arbiter for 
Financial Services.

This right of action, not afforded to the general class of per se 
professional clients or eligible counterparties, grants retail clients a 
simpler avenue of recourse against financial services firms. The deci-
sions of the Arbiter for Financial Services are determined by reference 
to what, in the opinion of the Arbiter, is fair, equitable and reasonable in 
the particular circumstances and substantive merits of the case. This is 
also a departure from the standard of proof applicable in civil matters 
in terms of Maltese law, where judgments are delivered on the basis of 
the letter of the law rather than on the basis of equity.

19	 Does the standard of care differ based on the sophistication of 
the customer or counterparty?

The Conduct of Business Rulebook applies to relevant financial services 
firms, irrespective of the level of sophistication of their customers or 
counterparties, and the obligations of financial services firms in terms of 
relevant laws, rules and regulations apply to them as service providers; 
however, where customers are more sophisticated and are classified as 
professional clients or eligible counterparties, they lose the higher level 
of protection afforded to retail customers.

Nevertheless, that in terms of the MiFID, professional clients are 
entitled to request non-professional treatment generally or in respect 
of one or more specific transactions or services.

Rule making

20	 How are rules that affect the financial services industry 
adopted? Is there a consultation process?

The principle acts of Parliament, such as the Banking Act, the Financial 
Institutions Act and the Investment Services Act, and the regulations 
issued thereunder require parliamentary assent to be enacted or 
amended. However, the rules adopted by the MFSA for the various 
financial services sectors, or by the FIAU in respect of the prevention 
of money laundering and the financing of terrorism, are adopted by the 
relevant regulators unilaterally in terms of the powers granted to those 
authorities in terms of the principal legislation.

Although public consultation is not mandatory, it is common for 
the competent authorities within the financial services sector to consult 
both sectorial associations as well as to initiate public consultation 
processes, particularly in instances where the rule change is substan-
tial or is expected to have a significant impact on service providers or 
consumers.

CROSS-BORDER ISSUES

Cross-border regulation

21	 How do national financial services authorities approach 
cross-border issues?

In terms of the Banking Act, the Financial Institutions Act and the 
Investment Services Act, no person or entity may provide or present 
itself as carrying out the business of banking, a financial institution or 
an investment services firm in or from Mata unless in possession of a 
valid licence issued by the Malta Financial Services Authority (MFSA).

Whether the services being provided constitute regulated busi-
ness or whether the services are being provided in Malta by the 
relevant entity, even on a cross-border basis, is determined with finality 
by the MFSA.

However, the requirement to obtain a licence from the MFSA will 
not be required in respect of European credit institutions, payment 
services providers, e-money institutions or investment services firms 
if these wish to provide services they are authorised to provide in their 
home country in Malta in exercise of their European rights in terms 
of the European Passport Rights for Credit Institutions Regulations, 
the European Passport Rights for Financial Institutions Regulations, 
the European Passport Rights for Investment Firms Regulations, the 
European Passport Rights for Persons Operating Multilateral Trading 
Facilities or Organised Trading Facilities Regulations, the Investment 
Services Act (UCITS Management Company Passport) Regulations or 
the Investment Services Act (Alternative Investment Fund Manager) 
(Passport) Regulations.
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International standards

22	 What role does international standard setting play in the 
rules and standards implemented in your jurisdiction?

Malta is an EU member state. Maltese legislation, rules and regula-
tions applicable within the financial services field generally transpose 
EU directives within the field of financial services. In addition, EU 
regulations, including within the field of financial services, are directly 
applicable in Malta.

UPDATE AND TRENDS

Key developments of the past year

23	 Are there any other current developments or emerging 
trends that should be noted?

On the 26 June 2021, the Investment Firms Regulation (EU) 2019/2033 
and the Investment Firms Directive (EU) 2019/2034 (IFRD Package), the 
latter as implemented into Maltese law, will enter into force in Malta. The 
IFRD Package changes the prudential framework currently applicable to 
investment firms in Malta and brings changes both to the classification 
of investment services licences, as well as to the capital requirements 
applicable to the aid firms.

24	 What emergency legislation, relief programmes and other 
initiatives specific to your practice area has your state 
implemented to address the pandemic? Have any existing 
government programmes, laws or regulations been amended 
to address these concerns? What best practices are advisable 
for clients?

No substantial regulatory changes were made to the financial services 
regime as a result of the covid-19 pandemic.

However, during the course of the pandemic, particularly in the 
initial months of 2020, the Malta Financial Services Authority issued 
guidance to consumers of financial services to assist consumers in 
better understanding their rights and interests, as well as extended 
certain reporting deadlines applicable to financial services firms, 
allowing increased digital reporting.
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