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INTRODUCTION

[A39.1]

The trust industry, and trustees as a profession, have developed in a regulated context in Malta since
the late 1980s. While being a civil law jurisdiction, Malta presently has a fully-fledged trust law in
place. Indeed, Malta ranks among the few civil law jurisdictions that have developed the concept of
equity by integrating it with an intrinsically civil law legislative system.!

1

[A39.2]

This chapter was written by Monica Galea John at Fenech & Fenech Advocates and was

last updated in April 2019.

The principal trust legislation is as follows:

Offshore Trusts Act - Introduced in 1988.

Trusts Act as amended by Act

XX of 1994

Recognition
1994

Trusts and Trustees Act 2004

(TTAY)

(a) Settlor and beneficiary/ies had to be non-resident;

(b) Act was modelled on Jersey Trust Law.

of Trusts Act - Applied the Hague Convention on the Law Applicable to
Trusts and on their Recognition.

1. DEFINITION OF A TRUST

[A39.3]

Article 3 of the TTA provides:

Transition from offshore to onshore.

Introduction of domestic trusts in Maltese legislation.



“A Trust exists where a person (called a trustee) holds, as owner or has vested in
him property under an obligation to deal with that property for the benefit of
persons (called the beneficiaries), whether or not yet ascertained or in existence,
which is not for the benefit only of the trustee, or for a charitable purpose, or for
both such benefit and purpose aforesaid.”

[A39.4]
A trust has the following characteristics:

(a) the assets constitute a separate patrimony to the trustee's own estate and therefore are
not available to the trustee's creditors;

(b) title to the trust assets vests in the trustee as legal owner of the trust property;

(c) the trustee has the power and the duty to administer, employ and dispose of the trust
property, and shall be held accountable for his actions in accordance with the terms of
the trust and the statutory duties incumbent upon him.

The reservation by the settlor of certain rights and powers over the trust property, and the fact that
the trustee may himself be one of the beneficiaries, are not necessarily inconsistent with the existence
of a trust.

2. WHO IS THE SETTLOR?

[A39.5]

The settlor is the person who creates the trust and includes a person who provides trust property or
makes a disposition on trust or to a trust. The settlor, whether it is a company or an individual, must
be legally capable of freely disposing of the property to be settled. A trust is considered to be
constituted, or finally or completely established, only when the property has been transferred to the
trustee.

[A39.6]

The settlor decides the form that the trust property may take, the interests of the beneficiaries, the
identity of the beneficiaries and the persons who will be appointed as trustees. Once the trust is set
up, the settlor generally loses all control or interest in the trust property.

[A39.7]

Settlors can, however, reserve certain powers, the exercise of which would not affect the trust’s
validity, nor would it cause any delays as to when the trust takes effect. The trustee who acts in
accordance with the exercise of the reserved or granted powers by the settlor shall not be acting in
breach of the trust.! The law specifically mentions the reservation or grant by the settlor of any
beneficial interest in the trust property or of any of the following powers:

(a) appoint, add or remove any trustees, protectors or beneficiaries;
(b) appoint an investment adviser or investment manager;

However, the above shall be without prejudice to any other powers that can be reserved by the settlor
in terms of other provisions of the TTA.

1 TTA, art 14A.
3. WHO MAY BE BENEFICIARIES?
[A39.8]

Maltese law defines the term beneficiary as ‘a person entitled to benefit under a trust or in whose
favour a discretion to distribute property held in trust may be exercised’.
[A39.9]
A person shall not be entitled to benefit under a trust unless he is:
(a) identifiable by name; or

(b) ascertainable by reference to a class or to a relationship to some person, whether or not
living at the time, which, under the terms of the trust, is the time by reference to which
members of a class are to be determined.



If there are no beneficiaries so identifiable or ascertainable, the trust shall, unless the purpose of the
trust is a charitable purpose, fail.
[A39.10]

Therefore, all individuals can be beneficiaries of a trust including unborn persons, minors and persons
of unsound mind. A corporate body capable of holding property may also be a beneficiary. A settlor
creating a trust may also be a beneficiary of that trust.

[A39.11]

It is interesting to note that a trustee of a trust may also be a beneficiary of that trust, but he cannot
be sole trustee and sole beneficiary since no trust would exist if the entire legal and equitable interest
in the property is vested in the same person.

4. WHO MAY BE A TRUSTEE?

[A39.12]

A trustee may be a natural person provided he is of full age and legal capacity and not under any legal
impediment to so act. A trustee may also be a juridical person, the objects of which include acting as
a trustee.!

1 TTA, art 18(2).

[A39.13]

Where there is no trustee or there is a vacancy among the trustees that cannot otherwise be filled,
the last former trustee or any trustee, or any beneficiary or the Attorney General may apply to the
court for the appointment of a new trustee.! This is without prejudice to the power reserved by the
settlor to appoint, add or remove trustees.?

1 Ibid, art 18(3).
2 Ibid, art 14A(1)(b).
[A39.14]

Trustees may carry on the activities as trustees either in a professional or in a private capacity and, as
the case may be, shall be regulated by the TTA.

[A39.15]

Saving some exceptions, any person, resident or operating in Malta, who receives property upon trust
or accepts to act as a trustee or co-trustee of a trust and who:

(a) receives or is entitled to remuneration for so acting, or
(b) does so on a regular and habitual basis, or
(c) holds himself out to be a trustee,

shall require authorisation by the Malta Financial Services Authority in terms of the TTA irrespective of
the proper law of the trusts they hold and whether or not all or part of the trust property is in Malta.!

Article 43(4)(i) and 43(4)(ii) highlight the requirements of an applicant being a body corporate or an
individual respectively. In the case of a body corporate, such conditions include that the minimum
capital requirement must be of €15,000, which it shall maintain throughout its duration and that
insurance must be maintained at all times, which cover shall be proportionate to the nature and size
of the trustee’s business operations, in both cases. In the case of an individual, he must also satisfy
the requirement to operate in or from Malta and must in all cases be an approved person.

1 Ibid, art 43(1).
5. WHAT PROPERTY MAY BE SUBJECT TO A TRUST?
[A39.16]

Trust property may be property of any kind or description, whether moveable or immovable, personal
or real, and wherever situated, and may be in relation to rights and interests whether vested,
contingent, voidable or future.

[A39.17]



Trust assets would typically take the form of cash, shares, debentures and other investments, debts
and other liabilities, copyright and other intellectual property, interests in trusts and other equitable
interests, jewellery, furniture, livestock, other chattels, land and buildings (subject to the /ex loci
situs).

6. DIFFERENT TYPES OF TRUST
(i) Fixed trusts

[A39.18]

The beneficial interests under a fixed trust are, as the name implies, fixed, which means that the
share of the value of the trust property the beneficiary will receive is defined by the terms of the trust.
This does not mean that the actual monetary value the beneficiary will receive can be determined
from the outset. For example, company shares may be held on trust to pay the income (ie the
dividends) to B for his life, and then to transfer legal title to the shares to C. Both B and C know what
their interests are, though the particular amounts of income which B may receive from the trust
property will vary with the amounts of the dividends paid on the shares. Nevertheless, any income will
be certain as soon as it comes into existence when a dividend is declared.

[A39.19]

Additionally, in a fixed interest trust, the trust deed would provide for the income and capital to be
distributed on specific dates to the beneficiaries identified in the trust deed and according to the ratios
specified therein. These trusts are often referred to as ‘interest in possession’ trusts.

(ii) Discretionary trusts

[A39.20]

The most widespread use of trusts is the discretionary trust, where trustees are afforded discretion as
to how to manage and invest trust property, who to appoint as beneficiaries, when to distribute trust
income and capital and finally to whom such distributions are to be made.

[A39.21]

A typical trust of this kind is one in which a testator leaves money in trust for his children ‘in such
portions as the trustees shall in their absolute discretion see fit. The main reason for giving the
trustee a discretion of this kind is that it allows the trustee to respond to changing circumstances.

[A39.22]

If one child gets married and has children of his own, it may be sensible to give that child more
money. If one of the children decides to become a ‘trustafarian’ or ‘trust babe’, ie forego education,
refuse employment and live off what he can prise out of the trustees, it may be sensible to cut him off
for a time. Under a discretionary trust, no individual who is in the class of possible beneficiaries, ie in
whose favour the trustee may exercise his discretion, has any individual interest, any individual
‘equitable title’, in the trust property, until the trustee actually exercises his discretion and declares
that such and such a share or amount will go to that individual. The possible beneficiaries have only a
hope, or expectancy (sometimes referred to in Latin as a ‘spes’), of receiving the testator's bounty.
However, the fact that the trustee has a discretion does not mean he can do anything he wants - he
still has the obligation to carry out the terms of the trust, and therefore he must exercise his
discretion within the trust terms and distribute the trust property.

[A39.23]

A beneficiary will only receive income if the trustees positively decide to carry out their duty to
distribute income by favouring him/her rather than another member of the class of potential
beneficiaries. A beneficiary does not own any definable part of the trust fund. The discretion would be
of the trustee.

[A39.24]

Indeed, in the case iWorld Group Europe Holdings plc v Vossberg, the court found that the trust in
question was a discretionary trust, thus giving the trustee absolute discretion as to the distribution of
the trust property to beneficiaries. The court further stated:

“"bhala discretionary trust, il-beneficjarju ghandu merely an unenforceable hope

(spes) that the trustee will decide to exercise her power in favour of that beneficiary



Under a discretionary trust, the beneficiary will not acquire a vested right in any
particular property under the trust until the trustees' discretion is exercised in her
favour.2Ghal din ir-raguni huwa fundamentali illi I-beneficjarju ma jistax jindahal fit-
tmexxija tat-Trust jew fid-diskrezzjoni tat-trustee. Huwa fundamentali ukoll illi I-
beneficjarji igawdu minn xi proprjeta’ tat-trust; inkluz xi rikavat minn xi bejgh, fil-
kaz biss jekk, u meta t-trustee jiddeciedi hekk.

Minghajr pregudizzju ghad-diskrezzjoni tat-trustee skond id-disposizzjonijiet tat-
trust, I-obbligi principali tat-Trustee huma lejn il-benficjarji, kif gia’ nghad. U jekk it-
trustee, fit-twettieq ta’ dan I-obbligu fundamentali, ihoss illi ghandu jikkonsulta lill-
beneficjarji (sabiex jiehu I-veduti taghhom minghajr ma jintrabat b’ebda mod), ma
Jistax jigi mizmum milli jaghmel hekk.

Ghall-istess ragunijiet, f'dan il-kuntest ta’ discretionary trust, xi decizjoni dwar tibdil,
tnehhija jew sostituzzjoni ta’ beneficjarji hija kompletament fid-diskrezzjoni tat-
trustee u ta‘haddiehor.”

1 First Hall, Civil Court, decided on 7 August 2004.
2 A Hudson, Equity & Trusts, 3rd edn, pp 37-38.
[A39.25]

Therefore, the right of the beneficiary only arises once the trustee exercises his discretion in favour of
that particular beneficiary and the result of the trustee's having a discretion to select only some of the
possible beneficiaries means, of course, that some might not receive any money at all, in which case
they will not really be ‘beneficiaries’ of the trust. For this reason, the term ‘objects’ is used, and the
group of objects among whom the trustee may select is called the ‘class of objects’. This is a term that
covers beneficiaries under a fixed trust, possible beneficiaries under a discretionary trust and possible
recipients under a power of appointment.

(iii) Accumulation and maintenance trusts?

[A39.26]

With accumulation trusts, the beneficiaries do not enjoy the benefit of the trust property during the
period in which the income or other accruing benefits are accumulated, but such accumulations
become an accretion to the capital.

1 TTA, art 26.

[A39.27]

This type of trust allows trustees to accumulate income of the trust for the benefit of minors
irrespective of whether or not the minor's interest is already a vested one or an interest that will
become vested at a later stage (for instance, by attaining the age of majority).

[A39.28]

Accumulated income may be utilised by the trustee either to apply all or part of it for the
maintenance, education or other benefit of the beneficiary or to advance or appropriate the interest to
any such beneficiary — such advancement can also be made prior to the date of the happening of an
event that triggers the beneficiary's entitlement.

(iv) Oral trusts

[A39.29]

Any oral arrangements should result in a presumption of mandate unless it can be shown that the
intention was to create an oral trust.

(v) Spendthrift trust

[A39.30]

These trusts are created by the settlor with the specific aim to distribute money to the beneficiaries at
a regular rate but do not permit the distribution of large lump sums. In addition, these trusts are
designed to protect the trust fund from any legal actions of potential creditors of the spendthrift.

(vi) Charitable trusts

[A39.31]



The beneficiaries of such trusts are a charity or for a specific charitable cause.

(vii) Constructive trusts?
1 TTA, art 33.

[A39.32]

A constructive trust is generally said to arise by operation of law. This means that a constructive trust
arises automatically, retrospectively from the time when the circumstances gave rise to it. An example
of a constructive trust is when an existing trustee benefits from the trust property. Third parties would
also become constructive trustees when trustees sell or dispose of the trust property in breach of the
trust. The common principle running through most types of constructive trust is that the liability of
any person to act as a constructive trustee is imposed on that person having knowledge of some
factor that is deemed to affect his conscience sufficiently to justify the imposition of the office of
trustee.

[A39.33]

If a person derives a profit gain or advantage through a breach of trust, then the constructive trustee
is to hold such profit, gain or advantage on trust for the trust, or the beneficiary, or other person, to
the detriment of whom or at the expense of whom the profit, gain or advantage was made, in the first
place, from the person's breach of trust. Maltese law obliges the constructive trustee to deliver the
trust property to or in favour of the beneficiaries.

(viii) Resulting trusts

[A39.34]

Resulting trusts arise either where there is a presumption of intention that property held by one
person is actually being held for the benefit of other persons, or where a person transfers property to
another on trust but fails to dispose wholly of his beneficial interest and the extent of his undisposed
interest ‘results’ to that person.

Therefore, these are trusts in which the intention to set up the trust is not clearly expressed by the
settlor. The intention is implied or presumed from his words or actions.

(ix) Life interest trusts

[A39.35]

The life interest trust is also categorised as an interest in possession trusts, where the beneficiary is
entitled to the income arising from the trust fund. The beneficiary has a present right of enjoyment
and may claim whatever may be the subject-matter of the interest, whether it is the whole or a fixed
proportion of the net income produced by the trust property, or the right to the rent-free occupation
as a residence of any dwelling house comprised within the trust fund.!

1 Russell, Cotton and Dew, Executorship Law, Trust and Accounts, 25th edn (2005), p
173.

[A39.36]

A beneficiary does not have the right to have the trust fund vested in him although, under the terms
of the trust, capital may vest in a beneficiary at a certain age or upon the occurrence of a particular
event, or the trustees may have the power to advance capital to the beneficiary or apply it for his
benefit. The principal defining characteristic of a life interest trust is that the beneficiary has an
immediate entitlement to the whole or a fixed portion of the income arising, which can be contrasted
with a discretionary trust. In a discretionary trust, the beneficiary would be only one class of potential
beneficiaries where the income is paid to anyone or more of them at the trustees' discretion.

[A39.37]

The beneficiary may be given the power to appoint that the income of the trust fund is to be paid to a
surviving spouse, for life or for a short period. The beneficiary may also have the right to appoint the
capital remaining in the trust fund at the date of the beneficiary's death to be distributed either
between a defined class of beneficiaries or without any sort of limitation. A well-drafted trust will
retain complete flexibility to take account of future unforeseen contingencies by giving the trustee an
overriding power to appoint the trust or any part of it in favour of other beneficiaries at any time,
terminating the life interest.

(x) Trusts for persons with disabilities



[A39.38]

In such trusts the beneficiary is subject to a mental or physical disability, which renders him incapable
of sustaining himself and if it appears that the trust property is not susceptible to sale, division or
reduction, without materially prejudicing the interest of the said beneficiary, the trustee may apply to
the court for the property not to be sold, divided or reduced until the death of the beneficiary.

(xi) Family trusts

[A39.39]

Article 43B introduces the concept of the family trust, which is defined ‘as a trust created to hold
property settled by the settlor or settlors for the present and future needs of family members and
family dependents who are definite and can be ascertained’.!

1 TTA, art 43B.

[A39.40]

Moreover, a family trustee need not be authorised as per this Act, however he must register himself
with the Malta Financial Services Authority. In fact, a private trustee set up as a company whose
objects are limited to providing administrative services in respect of a specific family trust and which
does not act habitually as a trustee in relation to more than five settlors at a time, shall fulfil the
conditions related to family trusts.

(xii) Other types of trust

[A39.41]

Trusts are also used for the creation of pension schemes, employee benefit plans and collective
investment funds.

7. THE CREATION OF A TRUST
(i) Language sufficient to create a trust

[A39.42]

The trust arises as a result of a manifestation of an intention on the part of the settlor to create the
relationship. The trust may be created by a valid written inter vivos act, or through a testamentary
disposition. A unilateral declaration on the part of the trustee stating that he is in fact a trustee may
also create a trust. This is not the case in the resulting and constructive trusts, both of which trusts
fall into the category of trusts arising by operation of law. The latter are trusts in which the intention
to set up the trust is not clearly expressed by the settlor. The intention is implied or presumed from
his words or actions.

[A39.43]

In the case of an express trust, there are no technical expressions needed to create such trust
provided that the wording shows with reasonable certainty an intention to create a trust, certainty of
assets to be held in trust and certainty of beneficiaries, ie identifiable by name or ascertainable by
reference to a class.

(ii) The beneficiary principle

[A39.44]

A trust must exist for the benefit of persons (called beneficiaries) and the only exception to the latter
rule is provided in case of trusts established for charitable purposes.

[A39.45]

Beneficiaries have equitable rights to the trust property and as a result have certain legal rights vis-a-
vis the trustee. These include:

(1) The right to be considered by the trustees when their discretion, either to act or not to
act, is being considered.

(2) The right to seek court intervention where they believe the trustees have acted
improperly.



As a general rule, a court will not interfere with the way trustees have exercised their discretion
towards the beneficiaries unless the trustees have refused to consider the exercise of a power, or
have exercised it in a capricious or clearly wrongful or fraudulent manner.

(iii) Requirement for trust to be completely constituted

[A39.46]

Within the meaning of art 3 of the TTA, a trust may come into existence in any manner. In terms of
the TTA, a trust may come into existence unilaterally or otherwise by oral declaration, or by an
instrument in writing including by a will, by operation of law or by a judicial decision. Maltese law
further provides in this regard that where assets are held, acquired or received by a person for
another on the basis of oral arrangements of a fiduciary nature, express or implied, there shall be
presumed to be a mandate or deposit (in terms of the Maltese Civil Code), as the case may be, unless
there is evidence of an intention to create an oral trust. A unit trust may, however, only be created by
a written instrument.

[A39.47]

The most common form of constituting a trust is by instrument in writing.

[A39.48]

The setting up of a trust requires the transfer of the trust property from the settlor to the trustee who
would hold such property in trust for the beneficiaries. The trust property must therefore be under the
control and management of the trustee. The way in which such transfer takes place depends very
much on the res that is to form part of the trust property. Thus the transfer of the legal title to land
would require a conveyance in the form of a public deed while the transfer of tangible moveable
property would require delivery with the intention of transferring property. Also, the transfer of legal
title to shares would require that an appropriate entry be made in the company's register pursuant to
a proper instrument of transfer.

(iv) Additional requirements
(a) Legality

[A39.49]
In terms of Maltese law,! a trust shall fail:

(a) if it requires, purports or encourages the doing of any act which is a criminal offence
under the laws of Malta or would be such offence if done in Malta;

(b) if it has income accruing to, or derived by it, which originates from an operation,
transaction or other activity, which is a criminal offence under the laws of Malta or
which, if carried out in Malta, would be such an offence, or comprises property the
receipt, ownership or control of which is or would be such an offence as aforesaid.

Trusts shall also fail if any court declares that their purpose or the terms of trust are not possible, or
illegal, immoral or contrary to public policy, or otherwise tainted by error, fraud or violence, or any
other reason that invalidates legal acts according to the laws of Malta.

1 TTA, art 11.

[A39.50]

The court may also declare the failure of all or of only one or more purposes or terms of the trust and
shall have the power to direct that the purposes or terms that can be properly separated from the
failed purposes or terms continue to be valid and enforceable subject to any directive it may give.

[A39.51]

Where the trustee of a trust is of the opinion that the trust is or may be wholly or in part invalid he
shall seek directives from the court as to the validity or otherwise of the trust and as to any matter
concerning the property subject to that trust and his obligations in relation thereto. Said directives
may also be requested by the settlor and by any of the beneficiaries.

[A39.52]

Subject to any order or directive of any court, property as to which a trust has wholly or partially
failed shall be held by the trustee in trust for the settlor absolutely, or if he is dead, for his heirs.

(b) Registration or filing



[A39.53]

There is no requirement in Malta for registration or public filing of trust instruments.
(c) Tax

[A39.54]

Taxation of trusts as a general topic is outside the scope of this digest. However, it is interesting to
note that trusts may be used by persons who are either not resident or not domiciled in Malta for tax
purposes in a very tax-efficient manner. Where the settlor and beneficiaries are not domiciled/resident
in Malta and where the trust assets are situated outside Malta, no Maltese income tax (or transfer
duty) is payable on settlement, gains or income generated as a result of day-to-day administration,
distribution, reversion and the disposal of beneficial interest. However, where the settlor and/or the
beneficiaries are domiciled/resident in Malta for tax purposes, the principle of tax transparency usually
applies. A Maltese trust may also be used in a tax-efficient manner to hold shares in Maltese or non-
resident companies or other entities. Trusts may also, in certain circumstances, opt to be taxed as
Maltese resident companies. Duty exemptions relative to transfers of securities may be applied for. As
a result of the above, trusts are becoming an increasingly important asset holding vehicle of choice for
the international private client in particular.

(d) Governmental consents

[A39.55]

Currently no consents are required.

(e) Other requirements

[A39.56]

Trustees of a trust that are persons resident in Malta have the obligation to ensure that such trust is
registered for the purposes of the Maltese Income Tax Acts.!

t Subsidiary Legislation 123.89 Trusts (Income Tax) Regulations - Legal Notice 2 of 2006
as amended by LN 409 of 2007.

8. VOIDABLE AND IMPEACHABLE TRUSTS

[A39.57]

Trusts can be set aside by the court if it declares that their purpose or the terms of trust are not
possible, or illegal, immoral or contrary to public policy, or otherwise tainted by error, fraud or
violence, or any other reason that invalidates legal acts according to the laws of Malta.

(i) Where action can be taken against a trust by or on behalf
of creditors on insolvency

[A39.58]

In the case of a trust governed by Maltese law, Maltese provisions regulating the protection of
creditors in matters of insolvency cannot be derogated from by voluntary act and such laws shall
prevail over the terms of the trust.

9. DUTIES OF TRUSTEES
(i) Generally

[A39.59]

In accordance with general trust principles, once a trust is created, the trustee assumes a number of
obligations and duties among which lies the obligation to manage and administer the trust property
with care, prudence, diligence and the attention of a bonus paterfamilias and observe the utmost good
faith in the interests of the beneficiaries. In order to keep the trustees in check and to safeguard the
interests of the beneficiaries, it is imperative for the beneficiaries to be provided with information from
the trustees pertaining to the trust property.

(ii) Core duties



[A39.60]
Core duties are as follows:
(a) Trustees shall carry out and administer the trust according to its terms.

(b) Trustees shall ensure that the trust property is vested in them or is under their control
and shall, so far as is reasonable and subject to the terms of the trust, safeguard the
trust property from loss or damage.

(c) Except as expressly provided by the terms of the trust, a trustee shall not, without the
authority of the court:

(i) directly or indirectly profit from the trusteeship; or

(i) cause or permit any other person to profit directly or indirectly from the
trusteeship; or

(iii)  on his own account, with a person related to him by affinity or consanguinity in
the direct line or up to the third degree in the collateral line or with a partner in
any partnership, enter into any transaction related to trust property.

(d) Trustees shall keep accurate accounts and records of their trusteeship and shall, upon a
request by any beneficiary, disclose such accounts and records to such beneficiary and
shall, subject to the terms of the trust, provide a copy of such accounts within a
reasonable time of a request.

(e) Trustees shall keep trust property distinct and separate from their own property as well
as from any other property held by them under any other trust or title, and separately
identifiable therefrom.

In all cases, a trustee shall not be exonerated from the effects of, or be indemnified for, his own
fraud, wilful misconduct or gross negligence.

(iii) Certain specific duties
(a) To hold and control trust property

[A39.61]

The trust property is held by or in the name or under the control of the trustee who shall have full
power as well as the duty for which he is accountable, to administer, employ or dispose of the trust
property in accordance with the terms of the trust and any special duties imposed on the trustee by
any law applicable thereto, to sue and be sued in respect of the trust and otherwise to act in all
matters concerning the trust.

(b) To make certain enquiries on acceptance of trust

[A39.62]

In practice, prior to accepting appointment as trustee of an already set-up trust, the incoming trustee
should take all necessary measures to ensure that all is in order in relation to the trust including the
accounts and that there have been no breaches of trust. If it transpires that there were cases of a
breach of trust, the trustee should take any necessary steps to remedy the breach, always in the
interests of the beneficiaries, by initiating proceedings against previous trustees or others, if
necessary.

(c) To monitor affairs of underlying companies

[A39.63]

In line with the trustee's general duty to administer and monitor the trust activities in terms of the
Instrument of Trust and the TTA, the trustee's duty likewise extends to monitoring and supervising
the affairs of any underlying company.

(d) As to investment

[A39.64]

The trustee must exercise the power to invest in trust property in accordance with his personal
fiduciary obligation to act in the best interest of the beneficiaries.! In deciding whether or not to make
an investment, a trustee should exercise the diligence and prudence of a bonus paterfamilias. The
trustee is required to exhibit an objective standard of skill as would be expected from an ordinary
prudent man of business.



1 TTA, art 24(2): a trustee shall exercise his powers in the interest of the beneficiaries
and in accordance with the terms of the trust.
[A39.65]

Although as a general rule, a trustee may not delegate his powers unless permitted to do so by the
TTA, or by the terms of the trust, or by the court, a trustee:

(a) may delegate management of trust property to and employ investment managers whom
the trustee reasonably considers competent and qualified to manage the investment of
trust property; and

(b) may employ investment advisers to act in relation to any of the affairs of the trust.

Such delegation is subject to the terms of the trust.

(e) To act personally

[A39.66]

As a general rule, a trustee must act personally in relation to the trust except in those cases where
they are permitted to delegate their powers by the TTA, or in accordance with the terms of the trust,
or by the court.

(f) To act impartially

[A39.67]

The trustee has a duty to act impartially in the interests of all the beneficiaries and in accordance with
the terms of the trust.! It is essential that the trustee, as a fiduciary, has no personal interest in the
way he performs his duty and he must never show favour to any particular beneficiary or any group of
beneficiaries.

1 TTA, art 23 - where the trust provides for more than one beneficiary, or more than one
charitable purpose or for at least one beneficiary and at least one charitable purpose,
trustees shall be impartial and shall not execute the trust for the advantage of one and
to the detriment or at the expense of another, except to the extent that they are so
authorised or required by the terms of the trust.

(g) To act jointly

[A39.68]
Where the trustees are more than one they shall, subject to the terms of the trust:

(a) act jointly in the performance of their duties and the exercise of their powers, unless in
cases of urgency, where it is not possible for any one or more of them so to act;

(b) not exercise any power or discretion unless all the trustees are in agreement; and where
the terms of the trust empower the trustees to act by a majority, a trustee who dissents
from a decision of the majority, shall cause his dissent to be recorded in writing.

The trust property shall, at all times, vest in the co-trustees in possession between them pro indiviso.!

1 TTA, art 22.

(h) To act for benefit of beneficiaries

[A39.69]

Trustees bear the responsibility of controlling and managing the trust property solely for the benefit of
the beneficiaries. As a fiduciary, the trustee's relationship to the beneficiary is based on trust, loyalty,
integrity and confidence. Ultimately, the trustees are responsible to the beneficiaries for what occurs
in the course of administration, subject to such exoneration as may be afforded by the terms of the
trust agreement. Trustees are responsible to the beneficiaries, in their personal capacity, for
mismanaging the trust funds.

(i) To keep accounts and records

[A39.70]

Owing to the fiduciary relationship of trustees and their duty of accountability, which ensues
therefrom, a duty is imposed on them to keep proper accounts and records of their administration of
the trust. In terms of the TTA,! trustees shall, upon a request by any beneficiary, disclose such



accounts and records to such beneficiary and shall subject to the terms of the trust provide a copy of
such accounts within a reasonable time of a request.

1 Ibid, art 21(4).

[A39.71]

Maltese law recognises that trustees, in their fiduciary capacity, are invariably required to provide an
account of the trust assets and liabilities, including movements in the trust capital and income, to the
beneficiaries to demonstrate that they have complied with the terms of the trust. In fact, the TTA
makes various references to the statutory duties of trustees in connection with their obligations to
render a correct account of their acts and dealings to beneficiaries.

[A39.72]

Trustees are bound by law to maintain detailed record-keeping, although no clear and detailed
guidelines as to the nature of documentation that is expected to be kept on record exist. In any case,
one would assume that trust accounting records should incorporate the following:

(a) a file that consists of the principal trust documents, such as the Instrument of Trust,
Letter of Wishes (if any), a list of the trust property and any other information including
correspondence pertaining to the trust;

(b) a double entry ledger showing a clear description of the income and capital receipts and
payments, including the division of expenses between capital and income.

(j) To provide information

[A39.73]

The obligation of trustees to disclose information to beneficiaries is indeed a significant part of Maltese
trust law. Generally, as long as a trust is being properly managed and administered and is continuing,
a beneficiary has no right to interfere in the way the trustees are administering the trust, but rather
the beneficiary would have to wait to receive the benefits to which he is entitled under the trust. If,
however, the trust is not being properly administered, the beneficiary will want to take steps to ensure
its proper administration and to preserve his position.

[A39.74]

In order to keep the trustees in check and to safeguard the interests of the beneficiaries, it is
imperative for beneficiaries to be provided with information from the trustees pertaining to the trust
property.

[A39.75]

The TTA! has incorporated a number of changes regarding a beneficiary's right to information under
Maltese trust law with the result that trustees are now subject to more extensive legislative
regulation.

1 Ibid, art 29.
Right of the beneficiary to be informed that he is a beneficiary

[A39.76]

Hand in hand with the rights of a beneficiary to information about the trust, is his right to be made
aware that he is a beneficiary. The requirement that beneficiaries be aware of their beneficial
entitlement is, in many ways, central to the concept of trust enforceability. As the trust is an
instrument of private law, its viability depends upon beneficiaries being able to bring proceedings
against the trustees, and such action is only possible once beneficiaries are aware of their status.

[A39.77]

Under Maltese law, the right to information has likewise been strengthened by a general obligation on
the trustee to inform beneficiaries of their entitlement in writing within a reasonable time of his
accepting to act as trustee.! This applies even to beneficiaries subject to the exercise of the trustee’s
discretion and even to persons forming part of a class of beneficiaries who may enjoy property under
the trust. There are no rights of information for persons who may be appointed beneficiaries in terms
of a power granted to the trustee.?

1 Ibid, art 29(3).
2 Ibid, art 29(11).



[A39.78]

The law, however, recognises that there could be cases where the provision of information would have
to be controlled. Article 21(3) of the TTA provides that the terms of the trust may expressly determine
when and how beneficiaries are to receive information about their entitlement under a trust.
Furthermore, art 21(4) states that in the case of a discretionary trust, the trust instrument may
suspend the duty to inform such beneficiaries of their entitlement until a discretion in their favour is
actually exercised.

[A39.79]

An exception to the rule above is provided in those cases when the trustee considers that the
provision of information is prejudicial to one or more of the beneficiaries. In such cases the trustee
may apply to the court for directions and the court may release such trustee from the obligation to
inform under the conditions the court may prescribe.! Another exception to the duty to inform is
similarly provided in those cases when the trustee is already in possession of information that
reasonably demonstrates that those entitled to such information have already been informed or are
already aware of such information.>?

t Ibid, art 29(6).
2 Ibid, art 29(7).
[A39.80]

Special rules that may even override the terms of the trust are prescribed in the case of charitable
trusts. That said, special rules apply in respect of beneficiaries that have not yet been effectively
appointed. The duty to inform does not arise in case of the unnamed beneficiaries if the trustee
establishes that there exist more than 10 beneficiaries appertaining to such class of beneficiaries.
Furthermore, in the absence of any indication to the contrary, the unnamed beneficiaries or persons
who may be added as beneficiaries in terms of a power are assumed to be persons who carry on
relevant charitable activities principally in Malta.t

1 ‘...unnamed beneficiaries forming part of a class or persons who may be appointed as
beneficiaries in terms of a power of the trustee...’

Beneficiaries' and objects' rights to information about the trust

[A39.81]

Article 21(4) of the TTA imposes upon trustees a duty to keep accurate accounts and records and to
disclose these to a beneficiary who requests this information. It must be pointed out once more that a
person obtains the status of beneficiary once he is appointed as such. The difference between the
various forms of beneficiaries must be evoked once more. The fact that a person may in a
discretionary trust potentially become a beneficiary does not give such person right to information.

[A39.82]

Over and above the duty to provide beneficiaries with timely and full and accurate information, art
29(9) binds the trustee to exercise the duty to inform to ‘the best of his abilities’. In the event it
appears to the trustee that the provision of such information will be too costly or burdensome, the
trustee may apply to the court for directions and the court is empowered to release the trustee from
such duty under such conditions as it considers appropriate. Furthermore, beneficiaries have the right
to suspend their right to certain information in favour of third parties.?

1 TTA, art 21(4).

Confidentiality of trustee's deliberations

[A39.83]

Even where a beneficiary has a right to see trust documents, the trustees may decline to provide
documents and other information to a particular beneficiary if they have reasonable grounds for
considering that providing the relevant documents and information to that beneficiary will not be in
the best interests of the beneficiaries as a whole but will be prejudicial to the ability of the trustees to
discharge their obligations under the trust,! such as a trust involving the conduct of a business where
that beneficiary runs a competing business and seeks the information to provide him with a
competitive advantage.

! Ibid, art 29(6).

[A39.84]



Although Maltese law provides for strict disclosure obligations by the trustees, art 29(2) of the TTA
provides for some relief in this regard. In fact, subject to the terms of the trust as well as to any order
of the court given for special reasons, a trustee or any other person shall not be required to disclose
to any person any document or information that:

(a) discloses the trustee's deliberations as to the manner in which a power or discretion was
exercised, or a duty conferred or imposed by law or by the terms of the trust was
performed;

(b) discloses the reason for any particular exercise of such power or discretion or
performance of duty or the material upon which such reason will be or might have been
based; and

(c) relates to the exercise or proposed exercise of such power or discretion or the
performance or proposed performance of such duty.

Maltese law allows for recourse to the courts for directions should trustees find themselves in doubt,
putting before the courts all relevant information. This will enable the court to carry out the necessary
balancing exercise to ensure that the trustee is adequately protected and can safely act in accordance
with the court's directions. In this regard, trustees are obliged to administer the trust to the best of
their abilities, seeking court directions in those circumstances that prove to be too costly or
burdensome.!

1 Ibid, art 29(9).
(k) Not to profit from trust

[A39.85]

In terms of Maltese law,! a trustee (not being the public trustee or a custodian trustee) is bound to act
gratuitously unless authorised to charge under the trust instrument or otherwise.

1 Ibid, art 28(1).

[A39.86]

Except as permitted by the TTA, or as expressly provided by the terms of the trust, a trustee shall
not, without the authority of the court, profit from the trusteeship or cause or allow any other person
to profit from the trusteeship. Subject to the terms of the trust a trustee is accountable to the trust for
(and is usually a constructive trustee of) any profit obtained in his capacity as trustee or by exploiting
an opportunity arising from his trusteeship.!

! Ibid, art 21(3).

(1) Not to compete with trust

[A39.87]

A trustee must not place himself in a position of competition with the trust, or in such a position that
gives rise to the existence of a conflict of interest between himself and the trust that he administers.
Any information or advantage obtained by the trustee in the course of his administration cannot be
availed of by him in his own personal interest, not even in circumstances where the trust itself or the
beneficiaries would have had no interest, or no possibility of taking advantage or availing themselves
of such knowledge or benefit.

(m) Not to acquire trust assets

[A39.88]

Generally speaking, a trustee should not acquire trust assets. However, he may be authorised to do so
by the trust instrument.

10. POWERS OF TRUSTEES
(i) Generally

[A39.89]

Subject to the terms of the trust, a trustee shall, in relation to the trust property, have all the powers
of a natural person having the absolute title to such property. A trustee shall exercise his powers in
the interest of the beneficiaries and in accordance with the terms of the trust.?

! Ibid, art 24.



[A39.90]
A trustee, as in the case of duties, must exercise his powers in a fiduciary manner and a trustee would
be in breach of trust if he acts outside or beyond these powers.

(ii) Administrative and dispositive powers

[A39.91]

Dispositive powers affect the entitlement of the beneficiaries under the trust. Administrative powers,
on the other hand, are powers that relate to the management or administration of the trust fund or
some part of it.

[A39.92]

As mentioned above, the trustee must administer the trust with the required care and diligence and in
the best interests of the beneficiaries. With regard to dispositive powers, Maltese law! defines the
term beneficiary as ‘a person entitled to benefit under a trust or in whose favour a discretion to
distribute property held in trust may be exercised’.

1 Ibid, art 2(1).

[A39.93]

The definition above must be read in conjunction with a rule that is contained in art 9(9) of the TTA,
namely that:

“A person who may be added as a beneficiary in terms of a power granted to the
trustee shall not enjoy any rights in relation to the trust property or against the
trustee and shall not be considered a beneficiary in any manner until appointed as a
beneficiary by the trustee.”

[A39.94]
Therefore, three types of beneficiaries may be drawn from the provisions above:
(1) vested beneficiaries: persons entitled to benefit under a fixed trust;
(2) non-vested beneficiaries: persons hoping to benefit under a discretionary trust;

(3) the object of a power of appointment hoping to benefit under an existence thereof,
excluding persons as yet unidentified who could be added to a class of beneficiaries or a
class of objects of a power of appointment.!

t D Hayton, The Flexible Utility of Discretionary Trusts in Malta, p1.

(iii) Power of appointment

[A39.95]

A power of appointment is generally restricted, essentially in the same ways that discretionary trusts
are limited. The settlor can restrict the power so that the trustee can only appoint to a certain class of
objects, the amounts that any object receives can be limited, and so on. A power to appoint anyone in
the world, including the power holder himself, is called a ‘general’ power. A ‘special’ power is a power
to appoint a restricted class of persons, such as the testator’s children, even if that class includes the
power holder. A *hybrid’ or ‘intermediate’ power is a power to appoint anyone except for a restricted
class, for instance, anyone except the settlor or children.

[A39.96]

A person who is the object of a power of appointment is not, however, entitled to be informed of his
legal position. Additionally, unlike the beneficiary under a discretionary trust, he has no right to
request that the trustees consider his case.

(iv) Requirement of active mental process

[A39.97]

A trustee must always use his discretion before deciding whether or not to exercise a power. The
trustee must not act on the instructions of the settlor, as in that case the trust would risk being
considered to be a sham by the courts.

(v) Letters of wishes



[A39.98]

Separate from a trust instrument, letters (or memoranda) of wishes are a common feature in the trust
world. These are documents that exist outside the formal trust documents and although they set out
the wishes of the settlor, they are not generally binding on the trustees and the trustees are free to
follow, be guided by or indeed completely ignore them.

(vi) Delegation of powers

[A39.99]

A trustee may not delegate his powers unless permitted to do so by the terms of the trust, or by the
court. Except where the terms of the trust specifically provide to the contrary, a trustee:

(a) may delegate management of trust property to and employ investment managers whom
the trustee reasonably considers competent and qualified to manage the investment of
trust property;

(b) may employ accountants, advocates, attorneys, bankers, brokers, custodians,
investment advisers, nominees, property agents, solicitors and other professional agents
or persons to act in relation to any of the affairs of the trust or to hold any of the trust
property.!

If a trustee delegates some of his duties in accordance with the TTA, he will not be liable for losses in
consequence of such delegation as long as he can show that the trustee acted in good faith and
without neglect when delegating to or appointing a third party adviser.

1 TTA, art 25.

(vii) Investment powers

[A39.100]

The trustee must exercise the power to invest in trust property in accordance with his personal
fiduciary obligation to act in the best interest of the beneficiaries.! In deciding whether or not to make
an investment, a trustee should exercise the diligence and prudence of a bonus paterfamilias.

t Ibid, art 24(2): a trustee shall exercise his powers in the interest of the beneficiaries
and in accordance with the terms of the trust.

(viii) Power to change proper law

[A39.101]

Article 10 of the Hague Convention provides that the law applicable to the validity of a trust should
determine whether that law, or the law governing a severable aspect of the trust, may be replaced by
another law and so recognises the possibility of a change of applicable law.!

t Article 10 is among the articles incorporated into Maltese law by the Recognition of
Trusts Act 1994,
[A39.102]

In accordance with Maltese law, the terms of a trust may provide for the proper law of the trust to be
changed to the law of another jurisdiction.!

1 TTA, art 5(3).
(ix) Powers specific to Maltese trust law

[A39.103]

There are no powers in this category.

11. BREACH OF TRUST AND TRUSTEES' LIABILITY

[A39.104]

The trustee's liability to account is the starting point for understanding the beneficiary's remedies for
breach of trust. This liability flows from the very nature of the trust relationship. The principal task of
the trustee is to keep the trust property separate from his own and dispose of it according to the
terms of the trust. In carrying out this task, he must keep track of what he does with the trust
property. When a beneficiary suspects that something has gone wrong with the administration of the



trust, this is normally because he does not accept the trustee's account, which is his record of what he
has done with the trust property.
[A39.105]
A trustee committing or concurring in a breach of trust shall be liable for:
(a) the loss of depreciation in value of the trust property resulting from the breach;

(b) the profit, if any, which would have accrued to the trust if there had been no such
breach.

The trustee may however, not set off a gain from a breach of trust against a loss from the same or
some other breach of trust.
[A39.106]

Though a trustee shall not be liable for a breach of trust committed prior to his appointment, if such
breach of trust was committed by some other person, it shall, however, be the duty of the trustee on
becoming aware of it to take all reasonable steps to have such breach remedied.

[A39.107]

While the trustees of a Maltese trust are not vicariously liable for a breach of trust by co-trustees,
liability will nonetheless arise if:

(a) the trustee becomes aware or ought to have become aware of a breach of trust by a co-
trustee, or of an intention by the co-trustee to commit such breach; and

(b) the trustee actively conceals or fails to take proper steps to protect the trust property or
to prevent the breach.!

The law goes on to provide that, where two or more trustees are liable in respect of a breach of trust,
their liability shall be joint and several.?

1 Ibid, art 30(4).
2 Ibid, art 30(6).

(i) Defences to a breach of trust

[A39.108]

While there are, potentially, a large number of defences to a claim for breach of trust, this digest shall
now highlight the most significant.

(a) Breach committed by another trustee

[A39.109]

A defence that an individual trustee may put forward is that the breach of trust was the responsibility
of another trustee. One trustee is not held to be liable for the actions or omissions of any other
trustee.! Maltese law? recognises that it is only fair for trustees not to be liable for any breaches of
trust committed by previous trustees. However, the law imposes an obligation on new trustees to take
reasonable steps to remedy the breach as soon as he becomes aware of the breach.

t Ibid, art 30(4).
2 Ibid, art 30(3).
[A39.110]

A trustee will only be liable in this context for any wilful default or for a failure to ensure, for example,
that money has been properly invested, such that liability will not attach to a trustee who has
attempted to ascertain that the other trustee has carried out her obligations properly. There is an
obligation on a trustee to take action to protect the beneficiaries in the event that he learns of a
breach of trust committed by another trustee, for example, by lodging a claim for the restoration of
the trust fund.

(b) Trustee exemption clause

[A39.111]

Under Maltese law, the trust instrument may provide for the exclusion of liability clauses but exclusion
of the trustee's liability cannot extend to liabilities arising from the trustee's own fraud, wilful
misconduct or gross negligence.! Therefore, a trustee may not exclude his liability for breach of trust



arising from his own fraud, wilful misconduct or gross negligence. The Act includes no similar
restrictions in respect of negligence and accordingly a trustee may validly exonerate himself from
liability suffered by the trust due to his simple negligence.

! Ibid, art 30(5).

(c) Beneficiaries' consent to a breach of trust

[A39.112]

In standard trust law, the beneficiary may not complain about an action of the trustee to which the
beneficiary consents. In fact, an adult beneficiary who freely consents to, or participates in, a breach
of trust, may not sue the trustee to make good any loss caused by the breach.

[A39.113]

Therefore, where the beneficiaries agree formally to release the trustee from any liability then the
equitable doctrine of release will operate so as to protect that trustee from any liability arising from
her breach of trust. However, that does not prevent the beneficiaries from seeking equitable relief in
respect of any factor that was not made known to them at the time of granting the release or that
arises outside the terms of that release.

[A39.114]

Under Maltese law, a beneficiary may,! in respect of a liability owing to him resulting from a breach of
trust already committed (even if the trust instrument does not provide for such relief), relieve a
trustee of, or indemnify him against, such liability only if the following cumulative conditions are
satisfied:

(a) the beneficiary has legal capacity; and
(b) the beneficiary has full knowledge of all material facts; and
(c) the beneficiary was not improperly induced by the trustee to do so.

For the beneficiary to be able to exclude liability in these circumstances, the breach of trust must have
already been committed.

1 Ibid, art 30(7).
(ii) Relief by the court

[A39.115]

The court may relieve the trustee either wholly or in part from liability for a breach of trust where it is
satisfied that the trustee has acted honestly and reasonably and ought, in fairness, to be excused in
the circumstances.!

t Ibid, art 30(8).
(iii) Remedy for breach of trust

[A39.116]

The TTA grants the beneficiary effective weapons to remedy a breach of trust. Article 30 of the TTA
imposes onerous obligations on trustees and binds them with certain liabilities to make good for loss
of capital and income. Maltese law provides for two remedies where there is a breach of trust by
trustees:

(a) a personal remedy against the trustee; and

(b) a proprietary remedy over the trust assets.

(a) Personal remedy against the trustee

[A39.117]

Essentially, the trustee committing or concurring in a breach of trust over and above any other further
liability will have to make good from his own assets for the loss in the value of the trust property and
the loss of profit, if any, which would have accrued to the trust if there had been no such breach of
trust.

[A39.118]



Obviously, a trustee is liable only in respect of decrements he is responsible for, losses occurring prior
to his assumption of office excluded. Accordingly, a trustee is not liable for a breach of trust
committed prior to his appointment, if some other person committed such breach of trust. However,
as we have already highlighted earlier on, the TTA provides that it is a duty of the trustee on
becoming aware of such breach to take all reasonable steps to have such breach remedied.!

! Ibid, art 30(3).

[A39.119]

The first option is to require the trustee to restore the trust fund to its original condition. Where it is a
particularly valuable or important item of property that is lost to the trust fund, the principles
considered in tracing will apply to require the trustee to deliver up that specific property if in his
possession or under his control, or to enable the trust property to be identified and recovered, or its
traceable substitute to be acquired and added to the trust fund. In relation to a loss caused by a
breach of trust the question is then as to the nature of the remedy necessary to compensate the
beneficiary by means of restoration of the trust fund. The level of compensation, as a matter of
evidence, must equate to the loss that the beneficiary can demonstrate was caused by the breach of
trust such that the trust fund is placed back in the position it would have occupied but for the breach.

[A39.120]

Another remedy that arises under Maltese law is the constructive trust recognised by art 33 of the
TTA, which essentially provides that if a person (‘the constructive trustee’) derives a profit or gain
through a breach of trust, then the constructive trustee is to hold the property on trust for the
beneficiaries who had suffered in the first place from the person's breach of trust. This remedy is
capable of enforcement by the courts against the personal assets of the trustee.

[A39.121]

It is also possible for the beneficiary to seek the issuance of precautionary warrants against the
trustee.

(b) Proprietary remedy over the trust assets

[A39.122]

Proprietary remedy: under Maltese law, art 40A of the TTA crystallised the remedy of tracing property.
Thus, trust property alienated or dealt with in breach of trust can now be ‘traced’ back into the trust
fund except where the property is:

(a) in the hands of a bona fide purchaser;
(b) who has bought for value; and
(c) who was not aware of the breach of trust.

These three conditions are cumulative and the defence will not subsist if any one of them is missing.

[A39.123]

Interestingly, Maltese law only allows beneficiaries of a trust to institute an action for the tracing of
property, though courts should not refuse to grant a remedy if the breach has been brought to its
cognisance by a settlor, protector or co-trustee - especially since many times, the settlor, protector or
co-trustee may be in a much better position to detect a breach.

[A39.124]

One should also bear in mind that the active duty of a co-trustee to take proper steps to restore trust
property removed from the trust fund through a breach of trust by a co-trustee. This type of
obligation almost certainly necessitates that the co-trustee would in such circumstances apply to court
for a proprietary remedy.

12. TRUSTEES' DEALINGS WITH THIRD PARTIES

[A39.125]

Where in any transaction or matter affecting a trust a trustee informs a third party that he is acting as
trustee, a claim by such third party in relation thereto shall extend only to the trust property.

[A39.126]



Where in any such transaction or matter a trustee fails to inform a third party that he is acting as
trustee, and that party is otherwise unaware of it, the trustee:

(a) shall be personally liable to such third party in respect thereof; and

(b) shall have a right of recourse to the trust property by way of indemnity against such
liability, unless the trustee acted in breach of trust.!

1 Ibid, art 32.
13. REMUNERATION AND EXPENSES OF TRUSTEES
[A39.127]

Unless authorised by the terms of the trust, or by the consent in writing of all the beneficiaries or by
any order of the court, a trustee shall not be entitled to remuneration for services rendered.
[A39.128]

A trustee may reimburse himself or pay out of the trust all expenses properly incurred by him in
connection with the trust.?

1 Ibid, art 28.

14. APPOINTMENT, RESIGNATION AND REMOVAL OF
TRUSTEES

(i) Appointment of new trustees

[A39.129]

Trustees are appointed by, or as provided in, the trust instrument, and in such number as may be
provided therein.

[A39.130]

The fact that there may not be a trustee in office at any time shall not operate as a cause of invalidity
or termination of any trusts and in such cases the matter shall be determined by the terms of the
trust and the provisions of this article.

[A39.131]

Where there is no trustee or there is a vacancy among the trustees, which cannot otherwise be filled,
the last former trustee or any trustee, or any beneficiary or the Attorney General may apply to the
court for the appointment of a new trustee.

[A39.132]

On the appointment of a new trustee anything requisite for vesting the trust property in or under the
control of the trustee for the time being shall be, and may be, required by the trustee or any
beneficiary to be done. Subject to the terms of the trust, a newly appointed trustee shall have the
same powers, discretions and duties as if he had originally been appointed trustee.

[A39.133]

In the case of death of a trustee, his heirs or testamentary executor shall be bound to immediately
transfer all trust property to a successor trustee appointed in terms of the trust instrument or by the
court.

[A39.134]

In the case of the insolvency, dissolution or winding-up of a corporate trustee, such obligation shall be
performed by any person having authority to bind the corporate trustee being, a director, liquidator,
provisional administrator or similar functionary and this irrespective of any proceedings or formalities
applicable upon such events.! Until such time as such obligation is performed, all persons in control of
trust property shall be obliged to preserve the trust assets and shall be bound by fiduciary obligations
towards the beneficiaries.?

1 Ibid, art 18(8).
2 Ibid, art 18(9).



(ii) Appointment of additional trustees

[A39.135]

Subject to the terms of the trust, the protector shall have the power to appoint a new or additional
trustee.!

t Ibid, art 24A(2)(a).
(iii) Resignation and removal of trustees

[A39.136]

A trustee may resign as trustee by notice in writing to his co-trustees and in the case of there being
no other trustee, to the beneficiaries or, if impracticable, to at least one beneficiary, or if there are
none to whom notice can be given, to the settlor or to the trustee's duly appointed successor and the
resignation shall take effect on delivery of the aforesaid notice.
[A39.137]
A resignation in the following circumstances shall have no effect:

(a) if given in order to facilitate a breach of trust; or

(b) which would result in there being no trustee,

notwithstanding paragraph (b), a trustee may resign office if, before the resignation takes effect,
application is made to the court for the appointment of a new trustee and a new trustee has been so
appointed.
[A39.138]
On the other hand, a trustee shall cease to be a trustee immediately upon:

(a) the removal of the trustee by the court; or

(b) the coming into effect of a provision in the terms of a trust under which the trustee is
removed from office or otherwise ceases to hold office; or

(c) steps are taken for the winding-up of, or declaration of bankruptcy, of the person acting
as trustee.!

1 Ibid, art 20.

[A39.139]

On ceasing to be a trustee, the outgoing trustee shall execute all documents necessary for the vesting
of the trust property under the control of the new trustee and such obligation shall be capable of
forced execution by the court.?

1 Ibid, art 20(4).
(iv) Powers of the court for appointment/removal of trustees
(a) Appointment

[A39.140]

The court may make an order appointing a new trustee provided that all the following circumstances
subsist:?

(a) upon being satisfied that an application made by a beneficiary/ies has been served on
the last trustee or if there are co-trustees on one on at least one of them; and

(b) having heard the representations made by the said trustee/s, or by any beneficiary; and

(c) having ascertained that the trustee indicated for the purpose in the application or
otherwise intended for appointment as the new trustee is willing to act.

1 Ibid, art 18(4).

(b) Removal

[A39.141]



As mentioned above, the court has statutory powers to remove trustees. However, generally, the
court would intervene if for some reason it is difficult for the removal to be made under a power
granted by law.

15. TERMINATION OF TRUSTS

[A39.142]

Subject to the terms of a trust and to any order of the court,! where:
(a) an interest under a trust lapses; or
(b) a trust terminates; or

(c) there is no beneficiary and no person who can become a beneficiary in accordance with
the terms of the trust, the interest of the property affected by such lapse, termination or
lack of beneficiary shall be held by the trustee in trust for the settlor absolutely or, if he
is dead, for his heirs.

Moreover, where an interest or property is held by a trustee for a charitable purpose, which has
ceased to exist or is no longer applicable, that interest or property shall be held for such charitable
purposes as the court may declare to be consistent with the original intention of the settlor, or as the
court may otherwise determine.?

t An application to the court under this section may be made by the trustee or by any
beneficiary or by the Attorney General or by any other person having a lawful interest.
2 TTA, art 16.
[A39.143]

Additionally, notwithstanding the terms of the trust, where all the beneficiaries are in existence and
have been ascertained and no one of them is interdicted or a minor, they may require the trustee to
terminate the trust and distribute the trust property among them.!

1 Ibid, art 17(3).
16. PERPETUITY
[A39.144]

A trust may continue until the one hundred and twenty-fifth anniversary of the date on which it came
into existence and, unless sooner terminated, it shall then terminate. This, however, does not apply to
trusts set up for a charitable purpose, unit trusts or retirement schemes.!

1 Ibid, art 12.
17. ACCUMULATIONS
[A39.145]

Where the terms of the trust authorise the accumulation for a period of all or part of the income of the
trust, the trustee shall distribute the income of the trust that is not accumulated as required by the
terms of the trust.

[A39.146]

Subject to the terms of the trust, and subject to any prior interest or charges affecting the trust
property, where a beneficiary is a minor and whether or not his interest is a vested interest or an
interest that will become vested on attaining the age of majority or a later age or upon the happening
of any event, the trustee may:

(a) accumulate the income attributable to the interest of such beneficiary pending the
attainment of the age of majority or such later age or the happening of such an event;
or

(b) apply such income or part of it to or for the maintenance, education or other benefit of
such beneficiary; or

(c) advance or appropriate to or for the benefit of any such beneficiary such interest or part
of such interest.

This notwithstanding, the trustee may in his discretion but always subject to the terms of the trust
advance to a beneficiary part of the trust property prior to the date of the happening of the event



upon which the beneficiary becomes entitled absolutely hereto. Any part of the trust property so
advanced shall be brought into account in determining from time to time the share of the beneficiary
in the trust property. In all cases, no part of the trust property so advanced shall exceed the
presumptive, contingent or vested share of the beneficiary in the trust property.!

1 Ibid, art 26.
18. PROTECTORS
[A39.147]

The trust protector is a person who may play one or more of several roles. It may be policing the
trusteeship or enforcing the trusts as if he were a sole beneficiary. This protector can be given the
responsibility to supervise and approve trustee actions of all kinds. At the same time the protector is
not the trustee and must not in any way carry out any of the functions of the trustee.

[A39.148]

Maltese legislation provides for the appointment of a protector in art 24A of the TTA. Article 24A also
provides that subject to the terms of the trust the protector shall have the following powers:

(a) to appoint a new or additional trustee;
(b) to remove a trustee;
(c) to require the trustee to obtain his discretion.

As one notes, the TTA only sets out general parameters for the appointment of a protector and the
legislator leaves the actual terms and conditions of appointment of the protector up to the parties
involved. Indeed, the powers of the protector may be classified as personal powers or as fiduciary
powers depending upon the intention of the settlor as it appears from the trust instrument and from
the surrounding circumstances.

[A39.149]

It is almost always a good idea specifically to state in the trust instrument that the trust protector
should serve such role in a fiduciary capacity other than in a personal capacity. By specifying that the
protector has a fiduciary power, the settlor is imposing a duty of loyalty and impartiality on the
protector and ensuring that any actions the protector takes are for the good of the trust and its
beneficiaries, rather than for his or her personal gain. The protector can serve a critical function in
ensuring that the trustee carries out its functions correctly.

19. ENFORCER

[A39.150]

In the case of charitable purpose trusts, the settlor may appoint an ‘enforcer’ whose duty would be to
ensure that the trustee administers the trust in accordance with the terms of the trust and to promote
the purposes of the trust. Upon realising that the charitable purposes are not being fulfilled, the
enforcer may take action against the trustee for breach of trust.

[A39.151]

However, it is important to note that the enforcer cannot act as a trustee of the trust, and shall not be
entitled to remuneration for the services rendered (except by order of the court or if authorised by the
terms of the trust).!

Additionally and unless authorised by court, permitted by the TTA or expressly provided by the terms
of the trust, the enforcer shall not:

(a) directly or indirectly profit from his office;
(b) cause or permit any other person to profit directly or indirectly from his office; or

(c) on his own account, enter into any transaction with the trustee or relating to the trust
property which may result in such profit.2

1 Ibid, art 24B.
2 Ibid, art 24B(4).

[A39.152]



The enforcer may resign from his office by a notice in writing, with effect from the date of delivery to
the trustee, however, a resignation to facilitate a breach of trust shall be of no effect.!

In fact, the enforcer shall relinquish his office immediately upon:
(a) his removal from office by order of the court;
(b) his resignation becomes effective;
(c) the coming into effect of a provision in the terms of a trust; or
(d) his appointment as a trustee of the trust.

1 Ibid, art 24C.

[A39.153]

Indeed, the roles of the protector and the enforcer are quite similar with the only difference, albeit
subtle, that the protector is appointed to protect the interest of the beneficiary/ies whilst the
enforcer's duty is to protect the charitable purposes of the trust. Both roles include overseeing the
administration of the trust.

20. PURPOSE TRUSTS

[A39.154]

As previously mentioned, a trust must generally have a beneficiary or beneficiaries who can enforce it.
The only exception to this is the charitable purpose trust.!

1 Ibid, art 2(1).

[A39.155]
A charitable purpose trust includes in particular:
(a) the advancement of education, including physical education and sports;
(b) the advancement of religion;
(c) the advancement of health;
(d) social and community advancement;
(e) the advancement of culture, arts and national heritage;

(f) the advancement of environmental protection and improvement, including the
protection of animals;

(9) the promotion of human rights, conflict resolution, democracy and reconciliation;

(h) the promotion or protection of the interests of other social purpose organisations,
including federations of such organisations; or

(i) any other purpose as may be prescribed by the Minister responsible;

but does not include a political purpose.

21. VARIATION OF TRUSTS

[A39.156]

The law allows for the terms of a trust to provide for the variation of its terms. However, such power
to vary shall be subject to any power for the variations of the terms of a trust vested in the court by
the TTA.!

! Ibid, art 14.

(i) Under the court's inherent jurisdiction

[A39.157]

An application to the court may be made by the trustee or by any beneficiary to vary the terms of the
trust. The court may, if it thinks fit, approve on behalf of the following listed persons, any
arrangement varying or revoking all or any of the terms of the trust or enlarging the powers of the
trustees of managing or administering any of the trust property:



(a) any person incapacitated at law having directly or indirectly, an interest, whether vested
or contingent, under the trust; or

(b) any person, whether ascertained or not, who may become entitled, directly or indirectly,
to an interest under the trust as being at a future date or on the happening of a future
event a person of any specified description or a member of any specified class of
persons; or

(c) any person unborn; or

(d) any person in respect of any interest of his that may arise to him by reason of any
discretionary power given to anyone on the failure or determination of any existing
interest that has not failed or determined.*

1 Ibid, art 36.
22. DEALINGS WITH TRUST INTERESTS
[A39.158]

Rights of a beneficiary are personal to him and cannot be transmitted by inheritance except as
provided for in terms of the trust. Furthermore, in terms of the trust, creditors, spouses, heirs or
legatees of the beneficiary may have rights only to the extent of the beneficiary's entitlements under
the trusts and have no other rights in relation to the trust property or the trustee.?

1 Ibid, art 9(2).

[A39.159]

The interest of a beneficiary under a trust shall be deemed to be movable property, even if the trust
property includes immoveable property.!

1 Ibid, art 9(3).

[A39.160]

Subject to the terms of the trust, a beneficiary may, by instrument in writing, sell, charge, transfer or
otherwise deal with his interest in any manner.!

1 Ibid, art 9(14).
23. CONFIDENTIALITY
[A39.161]

All proceedings in connection with trusts shall be held in camera and only the parties to the
proceedings, the trustees, the beneficiaries, if they prove they have an interest in the proceedings to
the satisfaction of the court, and their respective advocates and legal procurators shall be allowed in
court during the hearings.

[A39.162]

Any decree or judgment of the court shall preserve the confidentiality of the proceedings and shall
only reveal such facts as may be necessary to make the same intelligible and enforceable by the
parties and the trustees.

[A39.163]

All applications, responses, affidavits, opinions, statements and other documents or evidence shall be
kept by the Registrar of the court in a confidential manner and no access shall be given thereto except
with the written consent of the court.!

1 Ibid, art 38A.

24. INTERVENTION BY THE COURT
(i) Generally

[A39.164]



A trustee may apply to the court for directives concerning the manner in which he may or should act
in connection with any matter concerning the trust; and the court may make such order, if any, as it
thinks fit.

[A39.165]
The court may also, if it thinks fit:*
(a) make an order concerning:
(i) the execution or the administration of any trust; or

(i) the trustee of any trust, including an order relating to the exercise of any power,
discretion or duty of the trustee, the appointment or removal of a trustee, the
remuneration of a trustee, the submission of accounts, the conduct of the trustee
and any payments into court; or

(iii)  any beneficiary or any person having any connection with the trust;

(b) make any declaration as to the validity or enforcement of a trust, the existence of any
resulting or constructive trust, breach of trust or failure of a trust;

(c) rescind or vary any order or declaration made under the TTA, or make any new or
further order or declaration.

Where the court makes an order for the appointment of a trustee it may impose such conditions as it
thinks fit, including conditions as to the vesting of trust property. Such a trustee appointed by the
court shall have the same powers, discretions and duties as if he had been originally appointed a
trustee.?

1 Such an application may be made by the trustee or by any beneficiary or by the
Attorney General or by any other person having a lawful interest. Provided that in cases
where the duty to inform a beneficiary of his interest in a trust has been suspended in
terms of art 29 and until such suspension is in force, and in the absence of a protector
of a trust, the settlor of a trust may also make an application to the court in terms of
this sub-article. While dealing with such application the court may determine whether
the suspension of rights to information as aforesaid be maintained in force in full or in
part for all or some of the beneficiaries.

2 TTA, art 37.
25. INTERVENTION BY THE AUTHORITY
[A39.166]

According to art 46 of the TTA, the Authority may at any time cancel or suspend an authorisation
granted to a person to act as trustee in the event that one of the following cases arises:

(a) if it considers that the holder thereof is not or is no longer an approved person to act as
a trustee; or

(b) if it considers that the holder thereof does not fulfil the requirements of, or has
contravened any of the provisions of the TTA (or of any rules or regulations made
thereunder) or has failed to satisfy or comply with any obligation or condition to which
he or the authorisation is subject by virtue of or under this Act; or

(c) if the Authority has been furnished by or on behalf of the authorised trustee with
information which is false, inaccurate or misleading; or

(d) if the authorised trustee does not commence activities, pursuant to its authorisation,
within twelve months of its issue or within such period as may be specified in the
authorisation, or else has ceased to provide such service; or

(e) if it considers it desirable to cancel or suspend the authorisation for the protection of the
general public or the reputation of Malta, taking into account Malta's international
commitments; or

(f) at the request of the authorised trustee; or

in any other circumstances under which the Authority would have been precluded from issuing an
authorisation under the TTA or where it would have been entitled to refuse the grant of such
authorisation.

[A39.167]



In terms of art 46b of the TTA, the competent authority and without prejudice to the previous
conditions, may take any one or more of the following measures in order to protect the public
interest:!

(a) require the trustee to take forthwith such steps as the competent authority may
consider necessary to rectify or remedy the matter;

(b) appoint a person to advise the trustee in the proper conduct of its business;

(c) appoint a person to take charge of the assets of the trustee, or any portion thereof, for
the purposes of safeguarding the interests of the shareholders or any creditors of the
trustee as well as any other interested person;

(d) appoint a person to assume control of the business of the trustee either to carry on or to
carry out such function/s in respect of such business or part thereof, as the competent
authority may direct;

(e) do such other act or require the doing of such other act as it may deem appropriate in
the circumstances.

1 TTA, art 46B(1).

[A39.168]
Additionally, where a person is appointed by the competent authority:!

(a) under art 46B(b), it shall be the duty of the trustee to act in accordance with the advice
given by such person, unless the authority on representation made to it, states
otherwise;

(b) under art 46B(c) the trustee shall deliver to such person all the assets of which he is
placed in charge, and all the powers, functions and duties of the trustee in respect of
those assets, shall be exercisable by and vest in the appointed person;

(c) under art 46B(d) the trustee shall submit its business to the control of such person and
shall provide him with such facilities as he may require to carry on that business or to
carry out the functions assigned to him under the said paragraph; and all the powers,
functions and duties of the trustee, shall be exercisable by and vest in him to the
exclusion of any other person.

1 TTA, art 46B(2).

26. CONFLICT OF LAWS
(i) Forced heirship issues

[A39.169]

In the case of trusts governed by Maltese law, where the law of Malta contains provisions with regards
to, among others, succession rights, being rules of mandatory application, such laws shall prevail over
the terms of the trust. In fact, to the extent that there exist rules of mandatory application, including
those related to forced heirship rights, the courts in Malta shall apply such mandatory rules. This is
true unless otherwise expressly provided in the TTA or in other applicable laws.!

t Ibid, art 6A(1).
(ii) Recognition of foreign trusts

[A39.170]

In the case of a foreign trust, the rules of mandatory application referred to above shall only apply to
such trust when the settlor is domiciled in Malta at the time of creation of the trust.!

1 Ibid, art 6A(4).

[A39.171]

However, when the settlor of such a trust is not domiciled in Malta at the time of the creation of the
trust, the provisions of the TTA shall apply only insofar as they regulate the recognition or otherwise in
Malta of the effects of such trust.!

1 Ibid, art 6A(5).

(iii) Determination of applicable law



[A39.172]

In the absence of an express choice, the trust is governed by the law with which the trust is most
closely connected,! having regard in particular to:

(@)
(b)
()
(d)

the place of administration of the trust designated by the settlor;
the situs of the assets of the trust;
the place of residence or business of the trustee;

the objects of the trust and the places where they are to be fulfilled.

The law determined in accordance with the Hague Convention governs the validity of the trust, its
construction, its effects and the administration of the trust.?

1

2

[A39.173]

Article 7 of the Convention on the Law Applicable to Trusts and on their Recognition.

Article 8 of the Convention on the Law Applicable to Trusts and on their Recognition
goes on to specify a number of specific matters to be governed by the applicable law.

When a trust is governed by Maltese law and has no connection with Malta by reason of the domicile
of the settlor at the time of settlement of the property on trust or the situs of the property, when
immovable, the trust shall be governed by the TTA but the rules of mandatory application referred to
above shall not apply in any manner. In such cases no regard shall be had to:

(a)

(b)
©)
(d)

1

the domicile, habitual residence, registration, authorisation or place of business in Malta
of the trustee or any protector or any person rendering administration, accounting or
other services to the trustee; or

the fact that the proper law of the trust is Maltese Law; or
the situs of property in Malta, when movable; or

the place of execution of the deed of trust, any documents relating to the trusts or the
trust property or other transaction documents is Malta.!

TTA, art 6A(3).

(iv) Matters specific to Maltese trust law

[A39.174]

There are no matters in this category.



